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WILL BANKERS COME UNDER THE YOKE? 


The New Tariff. The enactment into law of the Underwood Tariff 

Bill, however gratifying to politicians of the Anglo- 
American school of political economy, cannot in the light of practical 
experience with low tariffs adequately protect capital invested in Amer- 
ican industries, nor the great masses of the voters whose wages depend 
upon the prosperity of their employers. The bill was avowed in its 
purpose to cripple American trusts in manufacturing enterprises and 
productions ; but we fear its greatest severity will fall upon the small 
corporate industries which cannot, with small plants, secure the same 
efficiency in economy of costs of production possible with large plants. 
Upon these small industries, as well as upon the corporations with 
great capital, must now beat the competition of foreign-made trust 
products, manufactured free from the baleful Sherman anti-trust re- 
strictions against combinations of capital to resist foreign aggressions. 


Wages ot Labor. Undeterred by the disasters of the Wilson Tariff 


law under-an average rate of duties of about 50 
per cent. ad valorem on manufactures, the new tariff shows an apparent 
average not to exceed 32 per cent., adding moreover, to the free list 
manufactures of component parts of all finished products. In the re- 
version to duties lower than any since the Walker Tariffs of 1846 and 
1857, and the admitted inability of domestic industries to further 
reduce the costs of conversion to meet the competition of cheaply-made 
foreign products, the alternative imposed by the tariff bill is a closing 
of shops and factories or a reduction in every department of industry of 
the wages of labor. The high level of prices being generally due to 
the enormous amount of paper money in circulation amounting to 
actual inflation, such a course must perforce, result in agitation and 
labor troubles. In any event there must follow enormous cuts in the 
purchasing power of American workmen merely to benefit labor and 
capital in importing countries which pay no taxes here. The bill also 
increases heavily, direct taxation upon every industry, at a time when 
business men find it necessary to retrench in costs of operation to act- 
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ual orders and to stop all venturesome expansion of trade. Adminis- 
tration leaders in Congress are unwisely planning expedients of infla- 
tion to tide over the inevitable strain on the money markets, caused by 
the abandonment of the interests of the farmers, miners and manufac- 
turers to a competition of foreign products of cheap foreign labor in 
Europe. 


Sins tee Ban. This form of taxation is most odious to freeborn 

American citizens because of its invasion of 
private rights of all men and a form of direct taxation particularly 
favorable to tyrannical exercise of power. Upona popular vote, the 
amendment would have been, we believe, overwhelmingly defeated. 
It was adopted only through combinations in legislatures of a bare two- 
thirds of the States of nationalists of different party faiths. The tax is 
to be not only a graduated tax upon the income of rich men, but it at- 
tacks the earnings of brain and brawn which happen to exceed $3,000 
per year for a single man and $4,000 for a married man, regardless of 
expenses of living. It forces all men and women who earn less, to bare 
to tax inquisitors humiliating details of private embarrassments to 
avoid unjust assessments. It requires every one to keep a record of 
their receipts from whatever source and of expenditures for business or 
professional purposes. The purpose of its inclusion in the tariff bill at 
a time of peace was merely to enable the reduction of tariff duties; to 
enable a quick transfer of the burdens of taxation from importers of 
foreign products to American producers and wage-earners. 


The Elect. The present president of the United States who warmly 
supported the Underwood Tariff bill, the Federal 
judges who will be called upon to construe its terms, and State office 


holders considered as the “‘ elect,’’ are specifically exempted from the 


income tax and, alone of all American citizens, retain the privileges and 
immunities of freedom from governmental espionage of private affairs 
guaranteed under the Constitution of the Union of 1789. 


Cleveland’s Problem. The Wilson administration has repeated the 

blunder of Cleveland days of attempting to 
reorganize an industrial system of wages and prices based upon a paper 
money survival of the days when we had no coined money in circula- 
tion, without provision to free the machinery of money and credit from 
legal chains upon its movements in trade, or to stop the assumptions 
of Treasury officials to loose or bind the requirements imposed by cur- 
rency-bank laws of Congress. An incapacity for constructive legisla- 
tion was displayed by committing the administration without expert 
counsel, to the support of a plan of regional government banks with 
more features of executive power than marked the Aldrich government 
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bank scheme ; adding a requirement of cash reserves of 33/3 per cent. 


against deposits of country banks which never sustained more than 25 


per cent. in reserve agencies. The plan requires the transfer of all 


reserves of the banks to their own vaults or to regional banks within a 


ecified period; the amount of treasury deposits now in the banks is 


too unimportant to discuss. The vicious features are accentuated by the 


compulsory investment of national bank capital in regional bank stock 
ind the keeping of reserves in such banks under the management of 


. ° 


Federal Board managers having no investments at stake, no liability 
for errors, nor responsibility to the member banks whose capital and 

serves give them no voice in their disposition upon loans, nor may 
‘eceive favors of accommodation upon anything but commercial paper 


local and state forms of securities. 


Breaking Party Now that the measure has reached the Senate 
Lines. where deliberate action is based upon interests of 
state lines, it meets the powerful influences of 

State banking associations wholly outside of the sphere of stock ex- 
*~hange transactions. Four Democratic Senators, at least, are known 
to be opposed to the plan and scope of the measure and have voiced 
their opposition in the hearings of the Banking Committee. The 
measure cannot pass the Senate without the aid of the old-line legal 
tender men and they are restive also. The fact that one-third of 


t} 


the Senators and all of the House members must seek election by popu- 
oe t t 


lar vote at the polls next year, plus the storm of public opinion, makes 


even the most radical Senators slow to take up the defense of a measure 
sure to displease the greater per cent. of country bankers. Even the 
announcement that President Wilson will defend the currency bill and 


make it his own fight, evokes no enthusiasm. 


silicate The currency bill fails in the fundamentals of good 
Opposition. banking requirements. Its good featuresare dwarted 
in the many and self-evident evil tendencies. The 

opposition is confined to no party line. It questions giving the ex 
‘utive department a power of removal of the managers of regional 
banks and continuance in office of those unworthy, against the will of 
1e member stockholders who must put up the capital and run all risks 
§ the investment and of their deposits also. There is no power of 
Congress which can compel banks, as trustees, in the use which they 
shall make of the deposits in their custody. The billions in the banks 
are liabilities of bank stockholders and their elective officers, not their 
property. There could not be a more insane conception of the power 
of an act of Congress than to decree that the funds of bank depositors 
shall be loaned out on the judgment of Federal bureaucrats subject to 
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removal by executive influences, or that one bank can be compelled to 
rediscount for another, commercial paper to which there is objection. 


Politics vs. The sudden change of attitude toward the currency 
Experience. bill on the part of the president of the largest national] 

bank in the country, may provoke some bitterness 
among country banks. When the bill was introduced in Congress, the 
bank began a strenuous propaganda in opposition, which brought forth 
from administration publicity bureaus a stinging censure. The bank 
propaganda against the currency bill continues, but the bank president 
created a mild sensation at the recent sessions of the Academy of Politi 
cal Science, by advancing an opinion that the currency bill was 80 
per cent. good, and should be properly amended on weak points and 
enacted. 

On the other hand the vice-president of the same bank, who isa 
banker with long practical experience and no sub-treasury traditions to 
hamper his judgment, delivered an address at the same session entirely 
different intone; giving no approval of any part of the bill, he set forth 
practical objections that are of vital interest and importance to every 
country bank; and they comprise 90 per cent. of all national banks. 

Rumor is busy with the purpose of the bank president in making 
public at this time his change of position on the currency bill. The 
divergence of attitude from that of the practical banker may indicate a 
willingness on the part of the bank president to become the one banker 


permitted in the proposed Federal Reserve Board. 


Burope’s Gold The daily press makes much of the forced insertion 
Crisis. in the currency bill of the intention to maintain the 
gold standard. This is idle mockery in the face of 

the tariff bill so recently enacted. There impends under that bill a 


flood of imports, the decline of exports, a reversal of the great balances 
of trade and consequent payment in gold of foreign bills in lieu of ¢x- 


change, reopening the endless chain of redemption of the old greenback 


notes which it is proposed to supplement with a greater opportunity for 
inflation by an addition of halt a billion reserve notes to the endless chain 
of redemption in gold and reissue of notes; all of which the Secretary 
of the Treasury must keep at par with gold by bond issues if necessary. 
Such a course would become a Godsend to European banks whose gold 
reserves are crumbling under the heavy drafts of Germany, India, 
Egypt and the Balkan countries. ~The example of Germany’’ no 
longer charms American bankers. In spite of its absorption of $90,- 
000,000 gold during the year, its 5 per cent. rate continues. In spite 
of the gold from South Africa, the English bank rate has risen to 5 
per cent. The European crisis warns American believers in the gold 
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standard not to further dally with paper money schemes to upset do- 
mestic exchanges and the banking system, to not further unlock the 
greatest gold reserve in the world for the benefit of European plans of 
universal empire. 


National Banks. ‘The banks in this country are stronger in position 

than European systems, although not protected 
by a central bank to guard the gold reserves; they will remain strong 
unless forced by executive legislation to sacrifice their liquid assets. 
Washington dispatches say that President Wilson *’ suspects’’ the big 
bankers of intent to defeat the currency bill. They would be faithless 
to their stockholders and depositors if they did not oppose legal viola- 
tion of the prudent principles of sound banking. But it is not their 
own fight so much as of the smaller banks. The big banks can take 
care of themselves. Not 5 per cent. of their resources in reserve city 
banks are locked up in government bonds; their net holdings of Treas- 
ury deposits do not exceed $26,000,000, a bagatelle to repay without 
delay. Their holdings of deposits of country banks are protected by 
cash reserves of over 25.per cent. and liquid assets and loans and dis- 
‘ounts; easily collected and sufficient in amount to meet all demands of 


regional banks for delivery of reserves of country banks, with proper 


time to complete without shock to business of the operation. But they 
see in the administration scheme a determination to cripple bank 
credits during three years or until the full period allowed for political 
)»wer to become dominant over national banks. They realize that the 
scheme cannot work without compelling them to turn their securities 
into cash on falling markets and that its purpose is merely the estab- 
lishment of a new political dynasty at Washington. Any other course 
than opposition would be cowardly and admission of political charges 
against the national banks; forcing the very call of loans to meet the 
requirements of the bill which would be charged against them by their 
political masters of the executive civil service. 

Would it not be well for banks to examine carefully Section 15 of 
the bill that passed the House on September 18? 


Bond Promotion The Aldrich-Overstreet Financial Law of 1900, 
Profits. which did not retire nor repeal the endless chain 

of greenback redemption in gold, required coun- 

try banks, as a condition to entry into the national system, to purchase 
bonds and provided one that at 2 per cent. was unmarketable for any 
other purpose than as security for circulation of bank notes. The pro- 
motion scheme is now apparent. In 1900 four-fifths of the interest- 
bearing debt bore 4 to 5 per cent. interest annually and about 80 per 
cent. of the bonds were held outside of national banks. The bond- 
holders gladly availed themselves of the offer to get back the principal 
of bonds outstanding in part since the refunding of the Five-Twenties, 
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and also of the doubtful Cleveland coin issues. They exchanged their 
4 and 5 per cent. bonds for the 10 per cent. cash and a 2 per cent. 
thirty-year consol which could be and was in demand by country banks 
at rates varying from 109 to 102. The bonds were thus unloaded by 
brokers upon the country banks. When bonds became scarce the big 
banks merely kept up legal requirements by borrowing; noné of them 
would be hurt by a change upon that point. The situation of bond- 
holdings of national banks appears as follows : 
The Bondhoiders. The principal of the outstanding interest bear- 
ing debt on September 2nd, unchanged in Octo- 
ber, amounted to $966,823,490. More than 75 per cent was in 2 per 
cents. Deprived of privileges of security for circulation, they would 
not hold the market price of the 2.75 British consols, selling around 72. 
The national banks owned on August 9 last, bonds at par of $790,023, - 
283, or 81.7 of the public debt. Country banks held bonds of $520,877,- 
895 or 53.9 per cent. of the whole. The amount of securities pledged 
to guarantee Treasury deposits in banks was only $38,218,300, indi- 
cating that the tight money market was due to excessive Sub-Treasury 
withdrawals. Of this amount less than $14,000,000 were two per cents; 
the balance were securities other than government bonds, but the ag- 
gregate of bonds deposited by national banks to secure circulation was 
$742,081,800, of which $685,663,900 or 71 per cent. of the outstanding 
public debt were 2 per cents, and $603,803,900 or 90 per cent. of the 
2 per cents were U. S. Consols of 1930, refunded under the Financial 
Law of 1900. The circulation bonds of banks in all reserve cities on 
August 9, did not exceed $246,000,000. But the circulation bonds, 
nearly all 2 per cents, held by country national banks amounted to 
$490,258,800 and constituted 50.7 per cent of the total interest-bearing 
debt,—more than double the holdings of .government bonds in reserve 
city banks. These bonds, which always held their par for circulation 
purposes and which the small banks were compelled to purchase at a 
premium in order to become national banks, must be held when un- 
salable at 96 or less, because they cannot, under the pending bill, be 
refunded into 3 per cents. without loss of circulation privileges and 
then only at a rate of 5 per cent. each year. The refunding accom- 
plished and the sale of bonds promoted, they are on the hands of the 
small banks an investment of fixed capital. If the banks abandon the 
system, such bonds must be carried indefinitely; if they submit to the 
demands of political power in the bill, they lose their ordinary revenue 
from the use of their capital in agricultural districts and must rely 
wholly on loans for business. 


Country Bankers The country bankers who bear the burdens of 
Revolt. the agricultural communities seized their first 
opportunity to voice their opposition to the pro- 

posed domination over banks of Federal politicians. More than 2,000 
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of their representatives in attendance at the Boston convention of the 
American Bankers Association, held a conference on October 6, at the 
Copley Plaza and unanimously adopted resolutions printed elsewhere 


in this number declaring the enactment of the Glass-Owen Currency 


bill would compel the great majority of country national banks to aban- 
don the system or go out of business. Ex-Governor W. J. Bailey of the 
Atchison, Kas., First National Bank was applauded to the echo when 
he opened the conference with the declaration: ‘‘ Now is the time for 
the country banker to let himself be heard from. I am confident that 
the voice of those here will be more potent than any voice that might 
come from Wall Street.’’ Ringing cheers punctuated speeches against 
the bill by Geo. W. Rogers of the Bank of Commerce of Little Rock, 
Ark., who introduced the resolutions, Gordon Jones of U. S. National 
Bank, Denver, C. C. Woods, of the Elm Grove, West Va., First Nation- 
al Bank, B. F. Harris, of the First National Bank of Champaign, I11., 
Myron Campbell, of the South Bend National Bank, South Bend, Ind., 
and McLane Tilton, Jr., of the Pell City, Ala., First National Bank. 


Oklahoma, Too. W. B. Harrison, of the First National Bank of 

Enid, Oklahoma, repudiated the declarations of 
Senator Robert L. Owen, of his state, and amid deafening applause’ as- 
serted: ‘We have had experience in Oklahoma with political control 
in connection with the deposit guarantee law, and after five years of 
it the government had to throw up its hands and ask the bankers to 
appoint three more bankers. But meantime the other commissioners 
had entailed a loss of $2,000,000 in five years due solely to the fact that 
the commissioners were not composed of bankers. I tell you the bank- 
ers of Oklahoma are not in favor of this bill.’’ 


No Compromise. The facts, as to principal demerits of the currency 
bill, disclose the insuperable cbstacles to its pas- 
sage and the certain menace to the public credit, of a sacrifice sale or 
retention of unmarketable bonds upon any disorganization of the na- 
tional banking system, not to speak of the inevitable shock to credit en- 
tailed by the passage of the bill. There can be no safe compromise 
upon the terms of the bill. Congressman James Francis Burke of Penn- 
sylvania, who alone seemed to be prepared to debate that issue in the 
House, pointed out sixteen powers given by the currency bill to the 
Federal managers of the proposed regional banks to one left to the 
bankers. That one was: ~ Come under the yoke or go out of busi- 
ness.’’ The eloquent debater concluded his speech against the bill 
with the prayer since re-echoed through the Union: ‘* May it die on 
its way to the White House and save its sponsors from sorrow, its in- 
tended victims from ruin, and our country from ridicule in the eyes of 


all the world.’’ 
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BANKING LAW. 


Riaht of Bank The question of a bank’s rights, where it has re- 
as Transferee of ceived a bill of lading attached to a draft, drawn 
Bill of Lading. on the consignee named in the bill, and forward- 
ed the papers after discounting the draft or plac- 
ing the proceeds to the credit of the drawers is a constantly arising one 
In the recent decision by the Supreme Court of Oregon, Ladd & Til 
ton Bank v. Commercial State Bank, 130 Pac. Rep. 975, on page 793 
of this issue, it appeared that a shipper of broom corn, one Nelson, drew 
a draft on the consignee to the order of a bank and delivered it to the 
bank together with the bill of lading for the corn. The bank credited 
the amount of the draft, less exchange, to the account of the shipper. 
Upon presentment of the draft to the company upon which it was 
drawn, the draft was paid, and the consignment was delivered to the 
company. It seems, however, that the shipper was indebted to the 
company at the time on a promissory note. The company immediately 
commenced action on this note and attached the proceeds of the dratt 
in the hands of the bank which was handling the item for collection. 
It was held that the bank, to the order of which the draft was drawn, 
had a right in the proceeds of the draft in the hands of its agent for 
collection, prior to the right of the consignee by virtue of the proceeding 
in attachment. The legal effect of the sight draft with the bill of lad- 
ing attached was to transfer the property which constituted the ship- 
ment to the bank. It made no difference, it-.was held, whether this was 
a transfer of the absolute title to the broom corn, or whether it was a 
pledge to secure indebtedness. In either case the bank was entitled to 
the property and tothe proceeds thereof as against the attaching creditor. 
‘The substance of the transaction, between the company and the 
bank,’’ said the court, was as if the latter had said to the former: 
‘Here is a car load of broom corn, sold to us by Mr. Nelson which we 
will convey to you if you will pay us this sight draft accompanying the 
the deal as its own by paying the sight draft and taking up the bill of 
lading. It cannot adopt a part of the transaction without adopting all 
of it. If, in fact the broom corn was the property of Nelson, the com- 


bill of lading." The company accepted this offer, and participated in 


pany might have attached it in that form ; but, having become a party 
to a transaction based upon the corn being the property of the bank, it 
is too late for it to repudiate that arrangement, and treat the proceeds 
of the sale of the corn as the property of Nelson.’’ 


——_ 


Effect of Deposit Generally, where a deposit is made in the names 
in Two Names. of the depositor and another person, usually call- 

ed the beneficiary, the transaction is held to 
operate as a gift in favor of the beneficiary. And in order to render 
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the gift effectual it is necessary that the depositor deliver the passbook 
to the beneficiary with the intent to make a gift of the deposit. 

In one state, however, it has been held that such a deposit creates a 
trust in favor of the beneficiary. It was so held in the case of Booth v. 
Oakland Bank of Savings, 122 Cal. 19, 54 Pac. Rep. 370. And this de- 
cision was followed in the recent case of Culver v. Lompoc Valley Sav- 
ings Bank, Cal., 134 Pac. Rep. 355, published in this number. 

The two decisions are quite similar as to the facts upon which they 
arose, and are compared by the court in the following language: “Asin 
the Booth case, it likewise appears in this that the deposit was made 


subject to payment upon the order of the depositor or the beneficiary 


named, to whom the bank, with knowledge of the beneficiary, was in- 
structed by the depositor to pay the residue thereof upon the death of 
the depositor. In neither case did the depositor divest himself of the 
right to check upon the deposit, but retained the passbook and did 
from time to time make additional deposits in the accounts and with- 
drew various sums therefrom with the result that in both cases the ac- 
count at the time of the death of the depositor was larger than when the 
intention was declared and the instructions given, at the time when the 
account was opened. In neither case was it contemplated or intended 
that the beneficiary should draw checks upon the fund during the life 
of the depositor.’’ 

In the present case it was accordingly held that the bank was pro- 

cted in paying the beneficiary after the death of the depositor. 


——_—_s 


Right to Forecitose he question of the right of a mortgagee to 

Mortgage On Defauit foreclose upon a default by the mortgagor in 

in Interest. the payment of interest, provided for in the 

note secured by the mortgage, arose in a 

recent Missouri decision, Frye v. Shepard, 158 S. W. Rep., on page 
797 of this number. 

The right to foreclose in such cases depends upon the terms of the 
mortgage and the instrument which it secures, and generally these in- 
struments are so worded as to clearly define when the right to foreclose 
arises. In this particular case, however, the wording of the note and 
mortgage was such as to leave the question of the mortgagee’s right to 
foreclose open to argument. 

The note involved contained the words ‘‘with interest from date at 
the rate of eight per cent. per annum, and if the interest be not paid an- 
nually to become as principal and bear the same rate of interest.’’ The 
mortgage provided that the owner might enforce it if the note ‘‘shall 
not be well and truly paid according to the tenor and effect thereof.’’ 

It appeared that the mortgagor failed to pay the interest annually 
and thereupon the mortgagee started an action to foreclose the mort- 
gage. The present action was brought by the mortgagor to restrain 
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foreclosure and sale of the premises on the ground that, under the 
terms of the note, it was optional with the mortgagor whether he would 
pay the interest annually or wait until the maturity of the note. 

In determining that the right to foreclose did not arise upon the non- 
payment of interest on the note annually, the court said: ‘‘The note is 
unambiguous and means just what its language imports in plain Eng- 
lish.”’ The mortgagor did not agree absolutely and at all events to 
pay interest annually. He merely agreed to pay the interest at the 
rate of eight per cent. per annum. And the note contained a specific 
penalty for the failure of the mortgagor to pay his interest at the ex- 
piration of each year, namely that the unpaid interest should become 
as principal and bear interest at the same rate. In other words, the 
mortgagor would be paying the note according toits tenor if he waited 
until the maturity of the note before paying any interest, and paid it 
at that time with the added penalty of eight per cent. interest upon the 
unpaid interest. 

The Court quoted the following excerpt from Motsinger v. Miller, 
59 Kan. 573, 53 Pac. Rep. 869, a similar decision: “As will be observed 
the note contains no provision for the annual payment of interest. The 
promise is to pay the principal and interest two years after date, and 
the words and interest from date at the rate of 6 per cent per annum,’ 
cannot be construed to mean that the interest should be paid yearly, 
but are only a measure for the calculation of interest on the note. In 


the absence of a specific promise to pay the interest at a different time 


from that fixed for the payment of the principal, the principal and in- 


terest both become dueat the same time. Randall v. Hulett, 50 Kan. 
445, 31 Pac. 1092. The provision in the note that, if interest be not 
paid annually, to become as principal, and bear the same rate of inter- 
est,’ is not a promise to pay annually. While it apparently gives the 
promisor an option to pay the interest annually, yet, if he does not pay, 
he is not deemed to bein default. The only consequences of the maker 
failing to take advantage of the privilege is that the interest should 
become principal and bear the same rate of interest. It did not give 
the payee any right or authority to enforce the collection of interest, or 
treat the entire indebtedness as represented by all the notes to be due 
and payable.”’ 
SSS 


On a Where the holder in due course of a promissory 
Defense to note brought suit thereon in the case of Green 
Promissory Note. y. Gunsten, Wis., 142 N. W. Rep. 261, it was 
held that the maker was not liable on the note 
if, at the time of signing it, he was so completely intoxicated as to be 
temporarily deprived of his reason and understanding. 
On the question whether drunkenness is a defense to a promissory 
note in the hands of a holder in due course, the authorities are not in 
unison. In some of the cases, on grounds of public policy, it has been 
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held that complete drunkenness on the part of the maker of a note at 
the time of its execution and delivery, is no defense against a holder in 
due course. In Joyce on Defenses to Commercial Paper, section 69, the 
basis of the rule supported by these decisions is stated as follows: © The 
reasons underlying this rule are that, when a man has voluntarily put 
himself in such a condition and a loss must fall on one of two innocent 
persons, it should fallon him who occasioned it. It is also founded on 
principles of public policy and the necessities of commerce. The cir- 
culation and currency of negotiable paper should not be unnecessarily 
impeded, and, if drunkenness of the maker were a defense to a note 
in the hands of an indorsee, it would clog and embarrass the circula- 
tion of commercial paper, and no man could safely take it without as- 
certaining the condition of the maker or drawer when it was given, 
though there be nothing unusual or suspicious about the appearance of 
the note.’’ 

In answer to this theory the Court in the present case, says: — It 
should be observed that drunkenness alone, without the fraud or fault 
of another, does not lead tothe signing of notes. In every case, as inthe 
case at bar, the drunken maker has been taken advantage of by a de- 


¢ 


signing payee or third party, and it is not strictly correct to say that the 


fault is that of the drunken maker alone. Were that so, there would 


be more reason for applying the rule that, where loss must fall on one 
of two innocent persons, it should fall on him who occasioned it. Nor 
can a holder in due course always rest upon the assumption that the 
maker of a note is competent to execute it. Insanity of the maker is a 
good defense against a bona fide holder, for the latter takes it charged 
with constructive notice of the legal disability of the maker.’’ And the 
courts reason that it is no greater hardship to charge a holder in due 
course with notice of incapacity of the maker resulting from complete 
drunkenness than from insanity. 

In those cases, which like the present, hold that drunkenness of the 
maker of a note is a defense against a holder in due course, it must ap- 
pear that the drunkenness was so complete as to suspend all rational 
thought. Thus, in the case of Wright v. Waller, 127 Ala. 557, 29 So. 
Rep. 57, 54 L. R. A. 440, it was held that a note is not rendered void 
by the fact that, at the time it was signed, the maker was voluntarily 
intoxicated merely to the extent that he could not give proper attention 
to it, that is the attention that a reasonably prudent man would be able 
to give. 


Rights of Bank In a recent action brought by a bank against the 
in Note Given for maker of a promissory note, which had been dis- 
Mining Stock. counted by the bank forthe payee, the bank was 
met with this defense. It was claimed that the 

note was delivered to the payee, one Mr. Stump, in payment for certain 
mining stock, which was wholly worthless, that for this reason the con- 
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sideration for the note had failed, and that the bank was not a holder 
in due course. See McMillan v. First Nat. Bank, Ga., 78 S. E. Rep. 
734, on page 801 herein. 

To substantiate this defense the defendant testified that, at the time 
of the purchase of the stock, Stump represented to him that the stock 
was valuable and would shortly pay dividends to the amount of $1,000, 
and would keep on paying dividends regularly. And the defendant 
further testified that he had never received any dividends on the stock. 
It was shown that two or three months prior to the execution of the 
note the bank was notified through its president, Mr. Ashley, by the 
attorney of a party who had given a similar note to Stump, that Stump 
was engaged in selling worthless mining stock, and that Ashley was 
advised not to discount the note of this party. At the time the note in 
suit was discounted by the bank Ashley knew that it had been given for 
mining stock, but he did not know of any agreement between the maker 
and Stump as to dividends, and he did not know that the consideration 
of the note had failed. 

It was held that the bank was a holder in due course and could re- 
cover on the note, for the only notice the bank had in connection with 
the note was that it had been given for mining stock, and, as expressed 
by the court, “knowledge by the bank that the note was given for min- 
ing stock was not sufficient to put it upon inquiry in reference to the 
failure of consideration.’’ 

In the opinionthe court wisely remarks that ‘one who buys mining 
stock must necessarily know that his venture is toa large extent specu- 
lative in character. He cannot defeat a note given for the purchase 
price merely because the venture has turned out badly and was not as 
profitable as he thought it would be. In order to sustain a plea of fail- 
ure of consideration, he must show that the payee of the note acted in 
bad faith; that the stock was worthless at the time the note was given; 
and that the payee knew this fact when the sale was negotiated. Noth- 
ing of this sort appears in the evidence in the present case; nor was it 
shown that the stock was worthless at the time of the date of the trial.’’ 


3 
Negotiability of In Kerr v. Smith, 142 N. Y. Supp. 57, page 731, 
Note. September JOURNAL, the Appellate Division of the 
NewYork Supreme Court held that a note payable 

to the estate of a person upon her death is not negotiable. 

The note, not being payable to order or to bearer, was undoubtedly 
not negotiable. It has even been held that a note payable to the order 
of an estate does not sufficiently designate a payee to be negotiable. 
Lyon v. Marshall, 11 Barb. (N. Y.) 241. Butthe further reason given 
by the court, namely that the note was not payable at a determinable 
time, does not seem to be well founded. Section 23 of the Negotiable 
Instruments Law provides that an instrument is payable at a determin- 
able future time, within the meaning of the statute, when it is payable 
‘‘on or at a fixedperiod after the occurrence of a specified event, 
which is certain to happen,though the time of happening be uncertain.’’ 
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VIII. NOTICE OF DISHONOR (Continued). 


S$ 34. Notice Not Necessary Where Drawer Has No Right to Expect 
Acceptance or Payment. 

A drawer is not entitled to notice of dishonor where he has no right 

to expect that the drawee or acceptor will honor the instrument. 

The mere fact that the drawer has no funds in the hands of the 

drawee will not in itself excuse the giving of notice to the drawer. 

His right to notice depends largely on his good faith in drawing 

the instrument. Notice is not necessary where the drawer has 


countermanded payment. 


Waiver of Protest Waives Presentment and Notice of Dishonor. 
A waiver of protest operates to waive presentment and notice of dis- 
honor; a waiver of notice of protest waives notice only and does 
not dispense with the necessity of presentment and demand. Where 
notice of protest is waived after the instrument has matured it is 
construed to waive presentment and demand. 


S$ 34. Notice not Necessary where Drawer has no Right to Expect 
Acceptance or Payment.—Where the drawer of an instrument has no 
right to expect or require that the drawee or acceptor will honor the 
instrument, he is not entitled to notice of dishonor. Neg. Inst. L. 
$185, Subd. 4. The mere fact that the drawer has no funds in the 
hands of the drawee does not excuse the giving of notice to the drawer, 
for, notwithstanding this, the drawer may have good reason for be- 
lieving that the instrument will be duly accepted or paid. 

In Knickerbocker Life Ins. Co. v. Pendleton, 112 U. S. 696, 28 L. 
Ed. 866, it was contended that the presentment of a bill of exchange 
was excused because the drawer had no funds in the hands of the 
drawée. It was held that, if the drawer had a reasonable expectation 
that the draft would be accepted and paid, based, for instance, on an 
agreement between him and the drawee that he would accept the draft, 
or a course of dealing between them in which the drawee was accus- 
tomed to accept his drafts without reference to the state of their mutual 
accounts, then he was entitled to have the draft presented and to 
notice of dishonor. 


The case of Pitts v. Jones, 9 Fla. 519, quotes with approval the rule 
laid down by Mr. Justice Story in his work on Bills, page 311, which 
is as follows: — Although the drawer has no funds in the hands of the 
drawee, yet if he has a right to expect to have funds in the hands of 
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the drawee to meet the bill, or if he has a right to expect the bill to be 
accepted by the drawee in consequence of an agreement or arrange- 
ment with him, or if upon taking up the bill he would be entitled to 
sue the drawee or any other party on the bill, as if he be an accommo- 
dation drawer for the drawee or payee, or any subsequent indorser, 
then, in every such case he is entitled to notice of the dishonor. The 
distinction between the cases may seem at first view to be somewhat 
artificial and not altogether satisfactory. But it is founded on this 
consideration, that in the latter case the drawer draws the bill in good 
faith and has reasonable grounds to believe that it will be honored, and 
therefore he may well insist upon a punctual discharge of duty on the 
part of the holder, whereas, in the former cases it is his own fraud or 
folly to draw a bill which he has no reasonable ground to expect to be 
honored, and therefore he may well impute the injury, if any, to him- 
self, to his own laches and to his having misled the holder.’’ 

In this case it appeared that the draft was drawn by an agent upon 
his principals to pay for logs which he purchased for them. The 
court held that, although he had no funds in the hands of the drawees, 
he clearly had a right to expect that his draft would be honored. As 
to the right of an agent in such a case to expect his draft to be accepted 
and paid, and his right to receive notice of dishonor, the court said : 
‘Where an agent is engaged in purchasing saw logs, cotton or other 
produce for his principals, and draws for it, he may be, and doubtless 
in many cases would be, utterly ruined but for his right to notice of the 
dishonor of his bill. Upon receiving notice of such dishonor he will of 
course cease to purchase ; but if he is entitled to no such notice and 
receives none, he will continue to purchase, perhaps to a very large 
amount, remitting the product to his principals and drawing upon them 
therefor, and find out only when too late that his principals have long 
since failed, and he bound to pay a large number of drafts for which 
he never received any consideration. And besides, it is the right of 
the agent to have notice so that he may at once call upon the principal 
and procure indemnity against the liability fixed upon him by notice.”’ 

In Wollenweber v. Ketterlinus, 17 Pa. 389, it was held that where a 


drawer ‘‘ had no funds in the hands of the drawee, nor any just right 


or well grounded expectation that he had any,’’ he was not entitled to 
notice of dishonor. 

Notice of dishonor is not necessary to charge the drawer of a check 
where the drawer countermanded its payment. Scanlon v. Wallach, 53 
Misc. Rep. (N. Y.) 104, 102 N. Y. Supp. 1090, Neg. Inst. L., Sec. 185, 
Sub. 5. 

$ 35. Waiver of Protest Waives Presentment and Notice of Dis- 
honor.— Much confusion has arisen in the matter of construing waivers 
by drawers and indorsers of the steps required by law to charge them 
as such. The confusion is largely due to the fact that the terms in 
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which such waivers are expressed are often used without due attention to 
their correct meaning. 

In many instances the courts have been called upon to determine 
just what a drawer or indorser means when he waives “' protest.’’ In 
a strict technical sense the term protest, when used in reference to com- 
mercial paper, means only the formal declaration drawn up and signed 
by a notary, and setting forth the facts connected with the presentment 
and dishonor of a negotiable instrument. But, in a popular sense, and 
as used among business men, protest includes all the steps necessary to 
be taken in order to charge a drawer or indorser with liability. The 
task of construing a waiver of protest is further complicated by the fact 
that, while notes and inland bills of exchange are frequently protested, 
formal protest is absolutely required only in the case of a foreign bill 
of exchange, that is a bill drawn in one state and payable in another. 
Thus, where the drawer or indorser of a note or inland bill of exchange 
waives protest, the waiver, if literally interpreted, would dispense with 
the formal protesting of the instrument by a notary only, and not with 
presentment and notice of dishonor. In other words such an interpre- 
tation of the waiver would indicate that the drawer or indorser had 
waived an act not required by law in order to charge him with liability. 

However, this literal interpretation of a waiver of protest has not 
been adopted by the courts. They have instead given the term the 
meaning which it has in the business world and have held that a waiver 


of protest waives the ordinary steps necessary to charge the party, 
namely presentment, demand and notice. And in this the courts have 
been followed by the Negotiable Instruments Law, section 182 of which 
provides as follows: ‘A waiver of protest, whether in the case of a 
foreign bill of exchange or other negotiable instrument, is deemed to 
be a waiver not only of a formal protest, but also of presentment and 
notice of dishonor.’’ 


In an early New York decision, Coddington v. Davis, 1 N. Y. 186, 
it appeared that the indorser of a note, before its maturity, wrote to the 
holder, saying: ~~ Please not protest C’s note due, etc., and I will waive 
the necessity of the protest thereof.’’ It was held that this dispensed 
with a demand of the maker and notice of dishonor. In the opinion 
the reasons for the decision were given as follows: ‘The term protest, 
in a strict technical sense, is not applicable to promissory notes. The 
word, however, as I apprehend, has by general usage acquired a more 
extensive signification, andin a case like the present includes all thcse 
acts which by law are necessary to charge an indorser. When among 
men of business a note is said to be protested, something more is under- 
stood thau an official declaration of anotary. The expression would be 
used indifferently to indicate a series of acts necessary to convert a 
conditional into an absolute liability, whether those acts were perform- 
ed by a mere clerk or a public officer. It is obvious that the word was 
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used in its popular acceptation by the defendant below. He requests 
the indorsees not to protest the note, and that he would waive the 
necessity of the protest thereof.’ The protest to which the indorser 
alluded was something necessary’ to be done, something also for the 
benefit of the indorser, for he assumed to waive it. It could not there- 
fore be a memorandum, or declaration made by a notary, because 
neither of them were required. Nor could he have intended to waive 
that which whether performed or omitted, his right would in no man- 
ner be affected. The only things necessary on the part of the indorsees 
were a demand of payment of the maker, and notice to the indorser. 
By waiving the necessity of protest the defendant dispensed with both, 
or his communication is destitute of all meaning.’ 

In First National Bank v. Falkenham, 94 Cal. 141, another case 
wherein an indorser waived protest, it was said: , °° Unless the waiver 
of protest in this case was meant to be a waiver of demand and notice, 
it would have no effect whatever. It would seem that when applied to 
paper which could not be or was not, required to be protested, the word 
‘protest’ must have the acquired meaning of demand, non-payment, 
and notice, rather than the formal evidence of dishonor.’’ 

It was also held in the case of Annville Nat. Bank v. Kettering, 106 
Pa. 531, that a waiver of protest by the indorser of a note should be 
construed as waiving demand of payment and notice of dishonor 

Where the indorser of a note, eighteen months after its maturity, 
with knowledge that the note had not been presented and that no no- 
tice had been given, indorsed on the note a waiver of protest, it was 
held that he waived presentment and notice and was liable on the note. 
Burgettstown Nat. Bank v. Vill, 213 Pa. 456. 

Where a note contained in its body the words “* protest and notice 
of protest waived,’’ it was held in Gordon v. Montgomery, 19 Ind. 110, 
that presentment for payment was not necessary to charge the indorsers 
of the note. The court argued that the notice was inserted in the note 
for some purpose; and the only purpose could be to waive protest (in- 
cluding demand) and notice to the indorsers. 

In Timberlake v. Thayer, 76 Miss. 76, 23 So. Rep. 767, it was held 
that in an action against the indorser of a note containing a waiver of 
‘“ notice and protest,’’ it was unnecessary to demand payment of the 
maker in order to charge the indorser with liability. 

However, waivers of this character will not be too liberally construed 
and will not be extended beyond their obvious meaning. Thus, it has 
been held that, where the indorsers of a note signed a statement recit- 
ing that they hereby waive notice of protest upon the same when it 
shall mature,’’ they did not waive demand of payment, but merely the 
notice after demand had beenmade. Blatchford v. Harris, 11511]. App. 
160. Inthe opinion in this case the court said: “Does a waiver of 
notice of protest mean the same thing as a waiver of protest? Upon 


this question the cases are in conflict. Butin our opinion the stronger 
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reasoning and the current of authority is in favor of the proposition 
that a waiver of notice of doing certain things is not a waiver of doing 
the things themseives. As said insome of the cases, the indorser in 
waiving notice may rely upon an assurance of conviction that the note 
if demanded when due will be paid by the maker. Agreements of this 
character are not to be construed or extended beyond the fair import 
of their terms.’’ 

In Sprague v. Fletcher, 8 Oregon 367, the indorser of a note wrote 
these words on the back of the instrument: ‘I hereby waive notice 
of protest for non-payment.’’ It was held that whilea waiver of — pro- 
test’’ may waive all the steps necessary to charge an indorser, a waiver 
of “‘ notice of protest’’ waives notice only. In the opinion it was said: 
‘* In this case, the indorser does not say that he will waive demand of 
payment, but that he will waive notice of protest for non-payment.’’ 
Demand and notice are two distinct things, both of which are necessary 
to charge an indorser, and only one of them is waived by the indorser 
in this case. 

In Hayward v. Empire State Sugar Co,. 105 N. Y. App. Div. 21, 93 
N. Y. Supp. 449, it was held that an agreement, whereby the indorser 
waived all notice of presentment, dishonor and protest,’’ signed at 
the time the note was made, did not waive presentment and demand of 
payment. By the waiver the indorser dispensed with notice only. 


In Voorhies v. Atlee, 29 Ia. 49, the waiver consisted of these words: 


‘*[ * * waive notice.’’ It was held that this did not dispense with the 
necessity of presentment, the court saying: Nor was this necessity for 
presentment for payment at maturity obviated by the waiver of notice 
embodied in said assignment and guarantee; for it seems to be well 
settled that such agreements will not be construed to extend beyond the 
plain and clear import of the terms used. And it has accordingly been 
held that an agreement to waive notice will constitute no excuse for the 
want of due presentment of the note tothe maker for payment.’’ 

It was also held in Berkshire Bank v. Jones, 6 Mass. 524, thata 
waiver of notice does not waive presentment of the note, on the ground 
that the indorser, upon waiving notice, in effect agreed that, if the note 
were properly presented, he would be responsible to the holder with- 
out further notice of the default of the maker. 

In Continental Life Ins. Co. v. Barber, 50 Conn. 567, the action 
was brought against the estate of an indorser, who wrote over his sig- 
nature the words: Notice of protest waived.’’ Strictly construed this 
would not waive presentment for payment, nor notice of dishonor, such 
as is given where there is no formal protest. The question whether 
the waiver dispensed with the necessity of presentment for payment 
was not passed upon by the court for the reason that it appeared that 
the note had been duly presented for payment. But, in answer to the 
contention that notice of non-payment was not waived, the court said: 
‘The claim that the indorser, notwithstanding the waiver, was entitled 
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to notice of non-payment, cannot be sustained. A protest, being evi- 
dence of presentment for payment and a demand and refusal in mer- 
cantile language stands for the thing which it proves; so that when 
notice of protest is waived notice of that which a protest signifies is 
waived.’’ 

In cases where the waiver has been made after the maturity of the 
instrument it has been held that a waiver of notice, or notice of protest, 
operates to waive presentment and demand, as well as notice. Matthey 
v. Galley, 4 Cal. 62. 

In the case of Parr v. City Trust Co., 95 Md. 291, 52 Atl. Rep. 512, 
it appeared that the defendant who was an indorser of several promis- 
sory notes made by a third party, and held by the plaintiff, one of 
which was then overdue, signed an agreement by which he waived 
*““notice of protest’’ upon the designated notes. In an action against 
him as indorser, the plaintiff offered no evidence of a protest or demand. 
Held, that the agreement amounted to a waiver of protest itself and 
consequently of demand and presentment. 

The following is quoted from the opinion of the court: ©‘ Itappearing, 
therefore, that when the agreement was entered into the first of the series 
of notes mentioned therein was overdue and unpaid, it follows that it 
was impossible then to have it legally protested or then to have made a 
demand or presentment which would have charged the indorsers. This 
being so, it is not reasonable to construe the waiver so as to impute to 
the indorsers an intention to waive only notice of protest and require 
the plaintiff to go through the meaningless and foolish forms of protest- 
ing an overdue note. We think, therefore, that as to the overdue note 
there was no intention on the part of the indorsers to insist upon an ac- 
tual protest, and that as to it, there can be no doubt that their waiver of 
notice of protest is equivalent to waiver of the performance of the acts 
the law requires to be performed by the holder of negotiable paper in 
order to fix liability upon indorsers. If we are correct in the construc- 
tion we have given the waiver in regard to the overdue note we can see 
no reason why it should not have the same construction as to all the 
notes in question. For the words ‘waiver of notice of protest’ are used 
as to all the notes sued on, and it cannot be said that so far as they 
refer to the overdue note they are equivalent to waiver of protest’ 
but as to the remaining notes they have another and very different 
meaning."’ 

(70 be Continued.) 











This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. . The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 

















RIGHTS OF BANK AS TRANSFEREE OF DRAFT 
ATTACHED TO BILL OF LADING. 


Ladd & Tilton Bank v. Commercial State Bank, Supreme Court of Oregon, March 25, 1913 130 Pac 


Rep. 975. 
A shipper delivered to a bank a draft drawn to the bank’s order, attached toa 
bill of lading, and the amount thereof less exchange was credited to the shipper's 


account. The drawee paid the draft but immediately commenced an action against 
hipper on a note which it held and attached the proceeds of the draft. It was 
held that the bank had a prior right in the property shipped and that the drawee 
was not entitled to attach the fund. 


Bill of interpleader by the Ladd & Tilton Bank against the Com- 
mercial State Bank, the Standard Broom Company, and others. From 
a judgment in favor of the Standard Broom Company, the Commercial 
State Bank appeals. Reversed and decree entered for appellant. 

BurNETT, J. The plaintiff bank instituted this suit in interpleader 
against the Standard Broom Company, which will be called for con- 
venience the company, the Commercial State Bank, which will be called 
the bank, the Interstate National Bank, and W. P. Nelson, an indi- 
vidual. It appears that Nelson bought from the growers in Kansas 
enough broom corn to make a car load, which he consigned to the com- 
pany upon whom he drew a sight draft to the order of the bank, with 
the bill of lading for the corn attached, for $1,324.95, and delivered the 
draft and the attached bill of lading to the bank. The latter forwarded 
these papers to its correspondent, the Interstate National Bank, a cor- 
poration, for collection, and it, in turn, forwarded them for a like pur- 
pose, to the plaintiff. The company, upon presentation thereof, paid 
the draft, took up the bill of lading, received the property represented 


Note :—For other similar decisions see BANKING Law JouRNAL Digest, § 74. 
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thereby, and immediately began an action in the circuit court of Mult- 
nomah county against Nelson, then a resident of Kansas, on his prom- 
issory note held by the company, attaching the proceeds of the draft in 
the hands of the plaintiff. The bill of interpleader was the result, and 
the plaintiff having paid the money into court to abide its decree, the 
contest is here waged between the company and the bank, each claim- 
ing the money, the latter by absolute title and the former by virtue of 
having attached it as the property of Nelson. The Interstate Bank 
was eliminated as having no interest in the matter, the paper having 
been in its possession only for collection, and Nelson answered also, 
disclaiming all interest in the funds or the property from which it was 
derived. Ata hearing the circuit court passed a decree in favor of the 
company, directing, in substance, that out of the money the plaintiff 
had paid into court, upon the order of interpleader, the clerk should 
pay any judgment that might be afterwards recovered by the company 
against Nelson, who should receive the overplus if any remained, and 
that the answer of the bank be dismissed with costs and disbursements. 
It appears in testimony that Nelson had a checking account with the 
bank, andthat he paid for the broom corn by checks against that ac- 
count. According to the usual course of business between Nelson and 
the bank, he drew the sight draft, annexed it to the bill of lading, de- 
livered both of them to the bank, and was credited on his account by 
the bank with the face of the draft less exchange. Afterwards and be- 
fore the commencement of the action against him by the company, he 
drew checks against the balance of the account in his favor, augmented 
as it was by the amount of the sight draft. 

The legal effect of the sight draft with the bill of lading attached 
was totransfer the property to the bank. It can make no difference 
whether this was a transfer of the absolute title to the broom corn, or 
whether it was a pledge to secure indebtedness. In either case the 
bank is entitled to the property and to the proceeds thereof as against 
the company, claiming by subsequent attachment, so far as appears in 
the pleadings or evidence before us. 

The substance of the transaction between the company and the bank 
was as if the latter had said to the former: ‘‘ Hereisa car load of broom 
corn sold to us by Mr. Nelson which we will convey to you if you will 
pay this sight draft accompanying the bill of lading.’’ The company 
accepted this offer, and participated in the deal as its own by paying 
the sight draft and taking up the bill of lading. It cannot adopt a part 
of the transaction without adopting all of it. If, in fact the broom corn 
was the property of Nelson, the company might have attached it in that 
form; but, having become a partv to atransaction based upon the corn 
being the property of the bank, it is too late for it to repudiate that ar- 
rangement, and treat the proceeds of the sale of the corn as the prop- 
erty of Nelson. 

It is well settled by the authorities that the chattels represented by a 
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bill of lading are transferred by the delivery of such a document if noth- 
ing else is shown. Under circumstances similar to those here dis- 
closed it is an apt and usual way of passing title to the personalty inthe 
ordinary course of trade. The undisputed testimony is that such was 
the transaction between Nelson and the bank. No fraud is alleged or 
shown. Although Nelson may have been indebted to the company, he 
had a right to transfer the title of the corn to the bank as against any 
thing appearing here, and such was the effect of the transaction dis- 
closed by the testimony relating to the bill of lading and the sight draft. 
Temple Nat. Bank v. Louisville, etc. (Ky.), 82S. W. 253; Bank of New 
Roads v. Kentucky (Ky.), 85 S. W. 1103; Bank v. Wright, 48 N. Y. 1; 
Dowes v. Bank, 91 U. S. 618, 23 L. Ed. 214; First Nat. Bank of Kan- 
sas City v. Mt. Pleasant Milling Co., 103 Iowa, 518, 72 N. W. 689; Cen- 
tral Mercantile Co. v. Oklahoma State Bank, 83 Kan. 504, 112 Pac.114, 
33 L. R.A. CN. S.) 954. 

It was argued at the trial that because the bank had a right to look 
to Nelson forthe amount of the draft, if the same had been dishonored, 
the whole transaction amounted to only an agency in the bank by which 
it undertook to collect the draft for the account of Nelson, thus leaving 
it none the less the property of the latter and so subject to attachment. 
But the draft was not dishonored, and all who had anything to do with 
the matter as actors say that it was the intention to vest the title in the 
bank. The privilege of looking to the drawer of paper for reimburse- 
ment in case it is dishonored attaches to all commercial paper to pro- 
tect and not to destroy it. 

Some authorities were cited to the point that mere crediting of paper 
to acustomer does not transfer the title to the bank. Armstrong v. 
Boyertown Nat. Bank, 90 Ky. 431, 14S. W. 411, 9 L. R. A. 553, Mid- 
land Nat. Bank v. Brightwell, 148 Mo. 358, 49 S. W. 994, 71 Am. St. 
Rep. 608, and First Nat. Bank of Clarion v. Gregg, 79 Pa. 384, are 
such precedents, but they and other cases cited were instances where 
the paper had been sent for collection, illustrating the situation here as 
between the three banks,or else they depended on peculiar circumstances 
not here appearing. The decree of the circuit court is reversed, and 
one here entered according tothe prayer of the answer of the Commer- 
cial State Bank. 


Franklin Savings Bank v. International Trust Co., Supreme Judicial Court of Massachusetts, June 17, 1913. 


102 N. E. Rep. 363. 


The plaintiff bank issued its check, payable to a town, for what purported to 
be a note payable to the town. The town treasurer, authorized only to indorse 
checks for deposit, wrongfully indorsed and negotiated this check and it was de- 
posited in the defendant bank by a depositor, towhom the defendant issued a cer- 


Nore.—For other similar decisions see BANKING Law JourNnaL Digest, § 221. 
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tified check nearly equal to the amount of the check deposited. It was held that 
the indorsement by the treasurer was notice to the defendant of the infirmity of 


the depositor’s title and that the defendant was answerable to the plaintiff for 


the proceeds of the check 


Report from Superior Court, Suffolk County; George A. Sander- 
son, Judge. 

Contract or tort by the Franklin Savings Bankagainstthe Internation- 
al Trust Company to recover the amount of a check for $24,122, drawn 
by the plaintiff, payable to the order of the town of F., in payment for 
a note ofthetown. Verdict for plaintiff, and case reported. Judgment 
ordered for plaintiff, according to the terms of the report. 

HAMMOND, J. In view of the decisions of this court as to the pow- 
ers conferred by law upon a town treasurer, this seems a simple case. 
The check was made payable to the town of Framingham and could be 
put into circulation only by the indorsement of the town acting by its 
agent duly authorized for that purpose. The only indorsement in the 
name of the town was made by Lombard, the treasurer in these words : 

‘Town of Framingham, by John 8. Lombard, Treasurer.’’ But he 
as treasurer had no power to indorse the check for circulation. His 
only power was to indorse it for deposit for collection to the account of 
the town. The check was not received for deposit on account of the 


town but on account of the American Banking Company, one of the 


defendant’s depositors, to which on the same day the defendant gave 
a certified check for an amount which included very nearly the whole 
amount of the check in question. 

The infirmity in the title of the American Banking Company to the 
check was thus apparent upon the check itself with the indorsement, 
when interpreted under the law, and the defendant must be held to have 
had knowledge of it. Having taken the check with such knowledge it 
is answerable to the plaintiff for the proceeds. The case is clearly dis- 
tinguishable from Fillebrown v. Hayward, 190 Mass. 472, 77 N. E. 45, 
upon which the defendant places much reliance. The treasurer in that 
case was treasurer of a private corporation, not of a town. The dis- 
tinction between the general powers of these two officers as to commer- 
cial paper has been frequently stated by this court. For cases illustra- 
tive of the law applicable to the present case, see Smith v. Cheshire 13 
Gray, 318; Lowell Five Cents Savings Bank v. Winchester, 8 Allen, 
109; Abbott v. North Andover, 145 Mass. 484, 14 N. E. 754, and 
cases cited; Newburyport v. Fidelity Ins. Co., 197 Mass. 596, 84 N. 
E.111. See, also, Holden v. Phelps, 135 Mass. 61. 

The principle also invoked by the defendant that where one of two 
innocent parties must suffer, the loss must rest where it falls, is for mani- 
fest reasons not applicable. 

There was no prejudicial error in the admission of the evidence re- 
lating to the purchase of the note by the plaintiff and the making and 
negotiation of the check in payment therefor. The check was wrong- 
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fully received by the defendant, who was guilty of conversion on that 
day. By the terms of the report there should be judgment for the plain- 
tiff, with interest from December 1, 1908. 

So ordered. 


RIGHT TO FORECLOSE MORTGAGE SECURING 
NOTE ON DEFAULT IN PAYMENT OF INTEREST. 


Frye v. Shepherd, Springfield, Mo., Court of Appeals, July 7, 1913. 158 S. W. Rep. 717. 


A note, payable five years after date with interest at the rate of 8 per cent. per 
annum, which contains a provision that ‘‘ if the interest be not paid annually to be- 
come as principal to bear the same rate of interest,’’ is not to be construed as provi- 
ding for the payment of interest annually. Consequently, the owner of a mortgage 
given to secure the note, which provides for the sale of the property if the note is 
not paid according to its tenor, cannot foreclose the mortgage upon a failure to pay 
the interest annually. 


Action by Albert F. Frye against Edward Lee Shepherd. Froma 
judgment for plaintiff, defendant appeals. Affirmed. 

FARRINGTON, J. This was a suit to enjoin a mortgagee from ad- 
vertising and selling certain real estate mentioned in a mortgage which 
had been given by plaintiff to secure his promissory note, which is as 
follows: © Joplin, Mo., May 31st, 1911. Five years after date I promise 
to pay to the order of Edward Lee Shepherd forty-five hundred no-100 
dollars. For value received negotiable and payable without defalcation 
or discount and with interest from date at the rate of eight per cent. 
per annum, and if the interest be not paid annually to become as prin- 
cipal and bear the same rate of interest. The right is given to pay any 
part or all of said note at any time. Albert F. Frye.’’ 

The plaintiff's petition alleged the facts concerning the note and 
mortgage and stated that the mortgage contains this provision: ~ Now, 
if the said Albert F. Frye, his executor or administrator, shall pay the 
sum of money specified in said note and all the interest that may be 
due thereon, according to the tenor and effect of said note, then this 
conveyance shall be void. But if said note shall not be well and truly 
paid according to the tenor and effect thereof, then this deed shall re- 
main in force ; and the said Edward Lee Shepherd or his legal repre- 
sentatives may proceed to sell the property herein described,’’ etc. 

It is alleged in the petition that the note is not yet due and payable 
according to its tenor and effect, but that defendant has caused said 
property to be advertised for sale on a certain date for the purpose of 
paying said note. The usual allegations of irreparable damage to in- 
voke equitable jurisdiction are followed by a prayer for injunctive relief, 
restraining the defendant from selling said property under the mort- 
gage until maturity of the note and default in its payment. 

After a hearing, and upon the issuance of a permanent injunction, 


Nore:—For other similar decisions see BANKING Law JourNaL Digest, § 278. 
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the defendant appealed. The question for our determination is whether 
a failure to pay interest annually on the note is a breach authorizing 
foreclosure of the mortgage. Appellant contends that it is, and re- 
spondent by a vigorous negative supported by the decision of the learned 
trial judge makes the issue. The evidence shows that about 30 days 
before the expiration of the first year of the note’s existence the payee 
notified respondent that he expected the interest to be promptly paid ; 
that it was not so paid, respondent saying he applied for an extension 
of time and was given ten days, at the end of which time he says he 
went to defendant’s office and asked to see the note, and upon seeing 
it told the defendant that it was a compound interest note; that it was 
optional with him whether he would pay the interest until the maturity 
of the note ; and that defendant had no right to sell the property under 
the note and mortgage. Appellant advertised the property for sale 
and respondent brought this suit. 

The note is unambiguous and means just what its language imports 
in plain English. A similar case arose in the state of Kansas in which 
the note followed substantially the same form as the one in our case 
(Motsinger v. Miller, 59 Kan. 573, 53 Pac. 869). The Supreme Court 
of that state said: ~ As will be observed, the note contains no express 
provision for the annual payment of interest. The promise is to pay 
the principal and interest two years after date, and the words and in- 
terest from date at the rate of 6 per cent. per annum,’ cannot be con- 
strued to mean that the interest should be paid yearly, but are only a 
measure for the calculation of interest on the note. In the absence of 
a specific promise to pay the interest at a different time from that fixed 
for the payment of the principal, the principal and interest both become 
due at the same time. Ramsdell v. Hulett, 50 Kan. 445, 31 Pac. 1092. 
The provision in the note that, ‘if interest be not paid annually, to 
become as principal, and bear the same rate of interest,’ is not a prom- 
ise to pay annually. While it apparently gives the promisor an option 
to pay the interest annually, yet, if he does not pay, he is not deemed 
to be in default. The only consequence of the maker failing to take 
advantage of the privilege is that the interest should become principal 
and bear the same rate of interest. It did not give the payee any right 
or authority to enforce the collection of interest, or treat the entire in- 
debtedness as represented by all the notes to be due and payable.’’ 

In Bander v. Bander, 7 Barb. (N. Y.) 560, the following language 
was used: ‘‘ A promissory note is, like any other written contract, to 
be construed in accordance with the intention of the parties, as declared 
by the express words of the note or as it is deducible by clear and mani- 
fest implication from its terms. The force and effect of the note must 
be determined by its terms and not by proof aliunde. * * And if the 
contract contains an agreement for the payment of interest, but is 
silent as to the time when it is to be paid, the interest is not payable 
until the principal debt becomes due. This is undeniable upon prin- 
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ciple and is apparent from the cases. * * If the parties had intended 
that the interest on the whole of the principal debt should be paid an- 
nually, they ought to have expressed such intention by the use of ap- 
propriate words.’’ 

In 16 Am. & Eng. Ency. Law, 1071, the rule is stated as follows : 
‘“ A stipulation for interest at a specified rate per annum does not im- 
port a contract to pay interest annually ; the term employed only afford- 
ing a measure for the computation of interest. It has been held, in- 
deed, that a provision in a note, ‘if interest be not paid annually to 
become as principal, and bear the same rate of interest,’ is not a 
promise to pay annually.”’ 

Appellant relies upon the case of Waples v. Jones, 62 Mo. 440. In 
that case the notes provided: ‘‘ With ten per cent. interest per annum 
from date, interest due and to be paid annually, and if not paid annually 
to be compounded and bear the same rate of interest as the principal.’’ 
The deed of trust recites this provision in the notes and then provides 
that ' if the parties fail to pay the debt, or the said interest or any 
part thereof, when the same or any part thereof shall become due and 
payable, according to the true tenor, date and effect of said notes, then 
the whole shall become due and payable,’’ etc. The contract of the 
parties in that case was that the interest was to be due and was to be 
paid annually. The cases we have referred to above recognize the 
right of contracting parties to make such a contract, and after they 
had done so it was the duty of the court to enforce it as written. 

In the case at bar, giving to the language of the contract its ordin- 
ary meaning, the parties have not stipulated for the annual payment 
of interest. In the construction of a contract, its words must be given 
their common, ordinary, and usual meaning, and, when free from am- 
biguity, there is no room for construction. Johnson v. Dalrymple, 140 
Mo. App. 232, 123 S. W. 1020. Parol evidence as to the intention of 
the parties is inadmissible to vary a contract clear on its face. John- 
son County v. Wood, 84 Mo. 489. 

Indeed, we have gone extensively into the authorities and find that 
the cases which on the surface seem to support appellant’s theory of 
this appeal have some feature which distinguishes them and renders 
them inapplicable. 

In the case of Noell v. Gaines, 68 Mo. 649, the same language 
appears in note as appears in the note in present case, to wit: “‘* * And 
with interest from date at rate of 10 % per annum; and if interest be 
not paid annually, to become as principal, and bear the same rate of 
interest.’’ The opinion shows that the case was submitted upon an 
agreed statement of facts which recited that the notes were secured by 
a deed of trust, by which, on nonpayment of the interest ‘‘to become 
due annually,’’ or of either note as it should become due, it should 
have the effect of making both notes due and payable. * * The question 
before the Supreme Court was whether, under the agreed statement of 
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facts, the notes matured according to their face or whether such maturity 
was limited and controlled by the terms of the contemporaneously exe- 
cuted deed of trust. The answer of the court may be ascertained by 
reading the report ; but turn at once to the case of Owings v. McKenzie, 
133 Mo. loc. cit. 336, 33 S. W. 802, 40 L. R. A. 154, and read: “‘ We 
think the cases of Brownlee v. Arnold, 60 Mo. 79, and Noell v. Gaines, 
68 Mo. 649, so much relied on by respondent, are in conflict with 
repeated adjudications of this court made before and since the ren- 
dition of those decisions in so far as they announce the doctrine that 
the time for the maturity of the notes, when same are secured by deed of 
trust, is to be dominated by the provisions of the deed of trust and not 
determined by the face of the notes themselves.’’ 

The line of decisions first discussed in this opinion states the rule 
that is sound in principle; the rule that gives parties a right to make 
their own contracts, and, having done so, secures them against having 
their acts undone and held for naught; and this rule is equally pro- 
tective to both lender and borrower. 

The judgment was for the right party and is hereby affirmed. All 
concur. 


HOLDER IN DUE COURSE. 


McMillan v. First National Bank, Court of Appeals of Georgia, June 25, 1913. 78S. E. Rep. 734. 


Where a bank discounts a note, notice that the note was given for mining 


stock does not put the bank upon inquiry so as to deprive it of the rights of a holder 


in due course. 


Error from the Superior Court, Colquitt County; W. E. Thomas, 
Judge. 

Action by the First National Bank of Valdosta against A. M. Mc- 
Millan. From a judgment for plaintiff defendant brings error. Affirmed. 

PottLe, J. This was an action ona promissory note executed prior 
to the passage of the act approved August 17,1912. Acts 1912, p. 153. 
The defendant pleaded non est factum; that the note was executed in 
payment of certain mining stock which was worthless, and for this rea- 
son the consideration of the note had wholly failed; and that the plain- 
tiff was not a bona fide purchaser for value. The court directed a ver- 
dict in favor of the plaintiff, and overruled the defendant’s motion for 
a new trial. 

It appears, from the evidence, that Stump, the payee of the note, 
sold to the maker a number of shares of mining stock in the Georgia- 
Nevada Mining Company, and that the defendant executed the note sued 
on in payment for this stock. The note was discounted by the plaintiff 
bank before its maturity; the bank paying for the note the face value 
thereof, less a discount of 8 per cent. At the time the note was dis- 


Notr.—For other similar decisions see BankinG Law JourNAL Digest, § 221. 
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counted, Stump was indebted to the bank on a promissory note, and 
the proceeds of the note sued on were applied as follows : $200 to Stump’s 
indebtedness to the bank ; $300 in cash to Stump; and $500 by check 
made payable to Stump, which was later indorsed over to and collected 
by one Scott, who was jointly interested with Stump in the mining com- 
pany. The defendant testified that at the time of the execution of the 
note Stump represented to him that the mining stock was valuable, and 
that in a short time it would pay $1,000 in dividends, artd would keep 
on paying dividends regularly; and he testified that he had never re- 
ceived any dividends on the stock. Some two or three months prior to 
the execution of the note the plaintiff bank, through its president, 
Ashley, was informed by an attorney who represented the maker of a 
similar note that Stump was engaged in selling worthless mining stock, 
and advised Ashley not to discount the note of his client. Ashley knew 
that the consideration of the note sued on was mining stock, but did 
not know of any agreement made between Stump and the maker of the 
note in teference to the payment of dividends, and did not know that 
the consideration of the note had failed. The note was payable to Stump, 
who received the proceeds of the same, and the bank had no knowledge 
in reference to any agreement as to the disbursement of the proceeds 
of the note. 

The case turns on the question whether or not the consideration of 
the note had failed, and whether the bank was an innocent purchaser 
for value before maturity. There was no evidence which would war- 
rant the inference that the bank knew the consideration of the note had 
failed, nor that it had knowledge of any circumstances which would 
place a prudent person upon his guard in purchasing negotiable paper. 
Civil Code 1910,$34291. Knowledge by the bank that the note was given 


for mining stock was not sufficient to put it upon inquiry in reference to 
the failure of consideration. Brooks v. Floyd, 12 Ga. App., 77S. E. 
877. The statement made to Ashley by the attorney was no more than 
an expression of the attorney’s opinion, without stating any facts or in- 
formation which would bring home to Ashley knowledge of the worth- 
less character of the note, being no more than a loose statement by the 


attorney that Stump was engaged in the business of selling worthless 
mining stock. It does not even appear that the stock sold to the de- 
fendant by Stump was of the same character of stock referred to by the 
attorney in his conversation with Ashley. But the discussion in refer- 
ence to whether the plaintiff bank knew that the consideration of the 
note had failed is really unimportant, because the evidence wholly fails 
to show that the stock was worthless. There is no evidence in this re- 
cord from which the jury could rightly infer that the stock was not worth 
the amount the defendant agreed to pay for it, and for which he gave 
his note. It does appear that there was a mining company known 
as the Georgia-Nevada Mining Company, in which both Scott and Stump 
were interested ; that this company owned a large number of acres of 
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land in the state of Nevada, which it had bought for the purpose of de- 
veloping a mine; that Scott had gone to Nevada and engaged in an 
effort to develop the property and make it pay; and there is no testi- 
mony nor any circumstances proved from which it could legitimately 
be inferred that the stock was worthless. One who buys mining stock 
must necessarily know that his venture is to a large extent speculative 
in character. He cannot defeat a note given for the purchase price 
merely because the venture has turned out badly and was not as profit- 
able as he thought it would be. In order to sustain a plea of failure of 
consideration, he must show that the payee of the note acted in bad 
faith ; that the stock was worthless at the time the note was given; and 
that the payee knew this fact when the sale was negotiated. Nothing 
of this sort appears in the evidence in the present case ; nor was it even 
shown that the stock was worthless at the time of the date of the trial. 
No other verdict could properly have been found than the one directed 
by the court, and the defendant’s motion for a new trial was properly 
overruled. Inthe foregoing discussion we have treated the alleged new- 
ly discovered evidence as though it had been introduced and admitted 
at the trial. It could not have produced a different result. Proof of 
the execution of the note made a prima facie case for the plaintiff, and 
there was no evidence which would have warranted a contrary finding. 
Judgment affirmed. 


NOTE EXECUTED BY INTOXICATED PERSON. 


Green v. Gunsten, Supreme Court of Wisconsin, May 31, 1913. 142 N. W. Rep. 261. 


A note, executed by a person at a time when he is so intoxicated as to be 
deprived of the use of his faculties, is void as between the parties, and the 
maker is not liable thereon even to a holder in due course. 


Appeal from Circuit Court, Portage County; A. H. Reid, Judge. 

Action by Sigmond Green and another against Neil Gunsten and an- 
other. From a judgment of dismissal, plaintiffs appeal. Affirmed. 

Action on a promissory note, dated February 16, 1911, for $300, pay- 
able six months after date, alleged to have been executed and delivered 
by the plaintiffs to the defendants. The defendant Gunsten answered 
denying that he signed the note, and averred that his signature to the 
same was a forgery. He also set up the defense that, if he did sign the 
note, his signature thereto was procured by connivance and conspiracy 
between the plaintiffs and his comaker of the note, O. C. Loomis, and 
other persons acting for and on behalf of O. C. Loomis, by reason of 
which said O. C. Loomis and others, acting for and on behalf of him, 
encouraged and induced the defendant Gunsten to drink of intoxicating 
liquors in such large quantities that he became so intoxicated that he 


Note :—For other similar decisions see BANKING Law JourNnat Digest, $ 227. 
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was deprived of his reason and understanding, and that if he did sign 
his name to said note it was done while in such condition and was not 
done of his own free will and consent ; and he received no consideration 
whatever for said signature ; and that the note was used by his co-maker, 
L. C. Loomis, to secure his obligations to the plaintiffs incurred prior 
to the making of the note and accepted by plaintiffs as security for such 
obligations. 

The jury returned a verdict finding: (1) That the defendant Guns- 
ten on or about February 16, 1911, did sign and turn over to defendant 
Loomis the promissory note sued upon in this action; and (2) that 
said Gunsten at the time of signing said note was so completely intoxi- 
cated that he was temporarily deprived of his reason and understand- 
ing. Upon such verdict, and on motion of defendant Gunsten, the court 
rendered judgment in his favor dismissing the action, with costs. From 
such judgment the plaintiffs appealed. 

VinjE, J. (after stating above facts). It is admitted that defendant 
Gunsten was an accommodation maker of the note if it was executed 
under such circumstances as to constitute him a maker in any sense. 
Plaintiffs claim they were holders in due course, which claim the de- 
fendant Gunsten disputes. The trial court, in the disposition of the 
case, evidently treated plaintiffs as such holders, and we shall assume 
that they were. That raises the question whether or not total or com- 
plete drunkenness on the part of the accommodation maker of a note at 
the time of the execution and delivery thereof is a defense as against a 
holder in due course. 

On the grounds of public policy and the necessities of commerce 
some courts have held that complete drunkenness on the part of the 
maker of a note at the time of its execution and delivery is no defense 
against a holder in due course. State Bank v. McCoy, 69 Pa. 204, 8 
Am. Rep. 246; McSparran v. Neeley, 91 Pa. 18 ; Smith v. Williamson, 
8 Utah, 219, 30 Pac. 753. The basis for the rule is thus stated by Joyce, 
Defenses to Com. Paper, $ 69: ““The reasons underlying this rule are 
that, when a man has voluntarily put himself in such a condition anda 
loss must fall on one of two innocent persons, it should fall on him who 
occasioned it. It is also founded on principles of public policy and the 
necessities of commerce. The circulation and currency of negotiable 
paper should not be unnecessarily impeded, and, if drunkenness of the 
maker were a defense to a note in hands of an indorsee, it would clog 
andembarrass the circulation of commercial paper, and no man could 
safely take it without ascertaining the condition of the maker or drawer 
when it was given, though there be nothing unusual or suspicious about 
the appearance of the note.’’ That this rule is founded, at least in part, 
upon substantial grounds of public policy cannot be denied. Though 
jit should be observed that drunkenness alone, without the fraud or 
fault of another, does not lead to the signing of notes. In every case, 
as in the case at bar, the drunken maker has been taken advantage of 
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by a designing payee or third party, and it is not strictly correct to say 
that the fault is that of the drunken maker alone. Were that so, there 
would be more reason for applying the rule that, where loss must fall 
upon one of two innocent persons, it should fall on him who occasioned 
it. Norcana holder in due course always rest upon the assumption that 
the maker of a note is competent to execute it. Insanity of the maker 
is a good defense against a bona fide holder, for the latter takes it charged 
with constructive notice of the legal disability of the maker. 1 Daniel, 
Neg. Inst. $8 209, 210: Joyce, Def. to Com. Paper, § 71. 

It is no greater hardship to charge a holder in due course with con- 
structive notice of the incapacity of the maker resulting from complete 
drunkenness than from insanity. It is deemed that a doctrine more in 
consonance with the spirit of our decisions is stated by Daniel as follows : 
’ If the drunkenness were so complete as to suspend all rational thought, 


the better opinion is that any instrument signed by the party would be 


utterly void, even in the hands of a bona fide holder without notice, for, 
although it may have been the party’s own fault that such an aberration 
of mind was produced, when produced, it suspended for the time being 
his capacity to consent, which is the first essential of a contract.’’ 1 
Daniel, Neg. Inst. (5th Ed.) § 214; 1 Parsons, Notes and Bills 151; 
Gore v. Gibson, 13 M. & W. 623. But the drunkenness must be so com- 
plete as to deprive the maker of the use of his faculties. Miller v. Fin- 
ley, 26 Mich. 249, 12 Am. Rep. 306; Caulkins v. Fry, 35 Conn. 170. 
Intoxication merely to the extent that he cannot give the attention to 
it that a reasonably prudent man would be able to give is not sufficient. 
Wright v. Waller, 127 Ala. 557, 29 South. 57, 54 L. R. A. 440. See 
authorities cited in note as to degree of intoxication that will avoid a 
contract. The rule that complete drunkenness is available as a defense 
in a suit upon a contract has been clearly recognized by our own 
court. Bursinger v. Bank of Watertown, 67 Wis. 75, 30 N. W. 290, 
58 Am. Rep. 848; Burnham vy. Burnham, 119 Wis. 509, 97 N. W. 176, 
100 Am. St. Rep. 895. 

In Bursinger v. Bank of Watertown, 67 Wis. 75, 30 N. W. 590, 58 
Am. Rep. 858, the contract under consideration was the assignment of 
an insurance policy, and the court said: © The evidence tended to show 
that, by reason of his intoxication, he was incapable of comprehending 
what he was doing at the time he executed said assignments, and was 
therefore within the well-established rule of law that a drunkard, when 
in a complete state of intoxication, so as not to know what he is doing, 
has no capacity to contract. 1 Benj. on Sales (Am. Ed. Corbin) 42 ; 
Gore v. Gibson, 13 Mees. & W. 623 ; Cooke v. Clayworth, 18 Ves. Jr. 
12; Story on Cont. (4th Ed.) $$ 44, 45, and cases cited in notes; Bel- 
cher v. Belcher, 10 Yerg. [Tenn.] 121; French’s Heirs v. French, 8 
Ohio, 214[31 Am. Dec. 441]: Jenners v. Howard, 6 Blackf. [| Ind. ] 240 ; 
Mitchell v. Kingman, 5 Pick. [Mass.] 431: Webster v. Woodford, 3 
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Day [Conn.] 90; Seaver v. Phelps, 11 Pick. [Mass.] 304, [22 Am. Dec. 
372|: Rice v. Peet, 15 Johns. [N. Y.] 503.”’ 

In Burnham vy. Burnham, 119 Wis. 509, 97 N. W. 176, 100 Am. St. 
Rep. 895, the rule is stated thus: “A person addicted to the habitual 
and excessive use of intoxicating liquor is not incompetent to enter in- 
to contracts and convey property, unless it appears that actual intoxica- 
tion dethroned his reason, or that his understanding was so impaired 
as to render him mentally unsound when the act was performed. John- 
son v. Harmon, 94 U. S. 371 [24 L. Ed. 271]; Van Wyck v. Brasher, 
81 N. Y. 260; Reinskopf v. Rogge, 37 Ind. 207.’’ 

The reason for the rule is that there can be no valid contract where 
there is no mind capable of contracting. That drunkenness may be so 
complete as to render a person utterly incapable of comprehending the 
nature of his acts or that he is acting at all is a fact as sad as it is true. 
‘“ Drunkenness,’’ says Tiedeman, * is,in legal contemplation, an aberra- 
tion of mind similar in its effect upon the reasoning faculties as tempor- 
ary insanity. Hence we find that the legal effect of contracts made by 
one in a state of intoxication is affected in the same way by the intoxi- 
cation of the contractor as they are by his insanity.’’ Tied. Com. Pap. 
3 Sd. 

If complete drunkenness, by which is meant drunkenness to such an 
extent as to wholly destroy for the time being the rational faculties of 


the mind, renders the note absolutely void as between maker and payee, 
then, under the provisions of our Negotiable Instrument Law (St. 1911), 
it is void in the hands of a holder in due course. 


Section 1676—25 provides: © The title of a person who negotiates 
an instrument is defective within the meaning of this act when he ob- 
tains the instrument, or any signature thereto, by fraud, duress, or 
force or fear, or other unlawful means, or for an illegal consideration, 
or when he negotiates it in breach of faith, or under such circumstances 
as amount to a fraud and the title of such person is absolutely void 
when such instrument or signature was so procured from a person who 
did not know the nature of the instrument and could not have obtained 
such knowledge by the use of ordinary ‘care.”’ 

And section 1676—27 reads: ‘‘A holder in due course holds the 
instrument free from any defect of title of prior parties, and free from 
defenses available to prior parties aniong themselves, and may enforce 
payment of the instrument for the full amount thereof against all parties 
liable thereon except as provided in sections 1944 and 1945 of these stat- 
ues, relating to insurance premiums and also in cases where the title of 
the person negotiating suchinstrument is void under the provision of 
section 1676—25 of this act.’’ 

By the provisions of this law it will be seen that a holder in due 
course takes no title where the note was absolutely void in its inception, 
as where there was no maker capable of executing the instrument. This 
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result follows for the obvious reason that no life, or validity, can be 
given by transfer to that which is absolutely void. It is the same as if 
it had no existence at all. And it is but the expression of the rule em- 
bodied in the decisions of this court. Aukland v. Arnold, 131 Wis. 64, 
and cases cited on page 67, 111 N. W. 212. 

Judgment affirmed. 


ACTION ON NOTE PAYABLE TO TWO PERSONS. 


Passut v. Heubner, New York Supreme Court, Appellate Term, June 24, 1913. 142 N. Y. Supp. 546. 


Where a note is payable to two persons in the alternative, neither can bring an 
action thereon, while both are living, without joining the other as plaintiff. 


Action by Elizabeth Passut against Marion M. Heubner. From an 
interlocutory judgment sustaining the demurrer to the complaint, plain- 
tiff appeals. Affirmed. 

PAGE, J. Though there are a few authorities to the contrary (Sam- 
uels v. Evans, 1 Mc Lean [U. S.] 473, Fed. Cas. No. 12,289; Spauld- 
ing v. Evans, 2 McLean [U. S.] 139, Fed. Cas. No. 13,216; Ellis v. 
McLemoor, 1 Bailey [S. C.] 13), the weight of authority in this coun- 
try overwhelmingly supports the contention of the respondent that a 
promissory note payable to two persons in the alternative creates a 
joint interest in the payees, and either cannot in the lifetime of the 
other sue thereon without joining the other joint obligee (Willoughby 
v. Willoughby, 5 N. H. 244; Osgood v. Pearsons, 70 Mass. [4 Gray ] 
455; Carr v. Bauer, 61 Ill. App. 504; Westgate v. Healy, 4 R. I. 523; 
Quimby v. Merritt, 11 Humph. [Tenn.] 440; Collyer v. Cook, 28 Ind. 
App. 272, 275, 62 N. E. 655). 

The case of Stelling v. Grobowsky, 19 N. Y. Supp. 280, relied upon 
by the appellant, is a case in which the other joint obligee was deceased. 
By reason of his right of survivorship the remaining obligee was en- 
titled to sue upon the obligation alone, and also held that, no demurrer 
having been interposed tothe complaint, the objection that the action 
could not be maintained by one of the joint obligees was waived and 
could not be taken by answer. 

There seems to be no direct authority in this state, but upon princi- 
ple and weight of authority in other jurisdictions I am of the opinion 
that the obligation is joint, and that the demurrer was properly sus- 
tained for defect of parties plaintiffs. 

The interlocutory judgment should be affirmed, with costs. 

SEABURY, J., concurs. 

Bur, J. (dissenting). Plaintiff sues defendant on her promissory 
note made to the order of plaintiff ov another. The action upon a note 
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in that form may be maintained by either of the payees without join- 
ing the other. See Stelling v. Grabowsky, 19 N. Y. Supp. 280. More- 
over, in Walrad v. Petrie, + Wend. 575, it has been held that a note in 
this form is not a negotiable instrument, because not payable abso- 
lutely, and that is based on the holding that the meaning of such a note 
is that it is payable to either payee on condition that it has not been 
paid to the other. 

Defendant also claims that plaintiff fails to plead that ‘‘he is in pos- 
session and the lawful holder’’ of the note; but the complaint alleges 
that the other payee has no claim or interest adverse to the plaintiff, 
which, in a liberal construction of the pleading, is, I think, sufficient. 
Furthermore, as the note in this form is not a negotiable instrument 
(supra), no such allegation is necessary. 

The judgment should be reversed with costs, with leave to defend- 
ant to interpose an answer within six days. 


RIGHT OF SET-OFF WHERE DEPOSITOR BE- 
COMES INSOLVENT. 


Hayden v. Citizens’ National Bank of Baltimore, Court of Appeals of Maryland, April 8, 1913. 87 Atl. 
Rep. 672. 


Where a bank holds unmatured notes of a corporation at the time the corpora- 
tion goes into the hands of a receiver, the bank may set off the notes against the 
deposit of the corporation. 


Appeal from Circuit Court of Baltimore City; H, Arthur Stump, 
Judge. 

Bill by Charles S. Hayden and JohnR. M. Staun, receivers, against 
the Citizens’ National Bank of Baltimore and others. Decree for de- 
fendants and complainants appeal. Affirmed. 

STOCKBRIDGE, J. In June, 1909, a certificate of incorporation was 
executed by three persons as incorporators for the purpose of the con- 
duct of a fruit and produce commission business under the name of *‘J. 
H. Seward & Co., Incorporated.’’ The certificate of incorporation pro- 
vided for an authorized capital of $50,000, of which amount three shares 
were subscribed for at the first meeting of the incorporators, and sub- 
sequently stock was issued for a cash subscription to the amount of 
$16,500. The stockholders, in whose names these certificates were 
made out, do not appear to have individually paid for the stock so is- 
sued intheir names, but the amount of the subscriptions were appar- 
ently paid by Mrs. J. H. Seward, the wife of the man whose name was 
given to the corporation and who became president of it and continued 
in such capacity down tothe appointment of a receiver on January 6, 
1911. The method employed in making payment for some of the stock 
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was devious and with no sufficient reason appearing therefor, and the 
holders of the stock named in the certificates do not make it entirely 
clear whether they received, or thought they received, the stock issued 
in their names as a gift, or whether the stock was in reality the stock of 
Mrs. J. H. Seward, and the business, therefore, her business, con- 
ducted under the form of acorporation. This however, is not material 
to the case as presented by the record. 

The corporate entity so created began business in the month of 
June, 1909, and continued for 18 months, when proceedings were in- 
stituted by Mrs. J. H. Seward by a bill alleging the insolvency of the 
corporation and praying for the dissolution of the corporation, the ap- 
pointment of a receiver, and other relief. On the same day that the 
bill was filed, in accordance witha resolution adopted by the board of 
directors, an answer was filed admitting the insolvency of the com- 
pany and assenting to the appointment of a receiver, and upon such 


bill and answer a receiver was appointed on the 6th day of January,1911. 


The answer did not give any assent to the dissolution, nor did the de- 
cree attempt to dissolve the corporation. Thereafter, on the 4th of 
May, 1911, the bill of complaint in this case was filed. 

At the time of the appointment of the receiver there stood to the 
credit of J. H. Seward & Co., incorporated, on the books of the Citizens’ 
National Bank, the sum of $21,250.51. At thesame time the bank was 
the holder of the four following promissory notes of the corporation, 
which it had discounted: One for $9,200 due January 6,1911; one for 
$2,300 due January 19, 1911; one for $3,000, due March 14, 1911; and 
one for $4,500, due April 12, 1911—in all $19,000. Italso held a few 
small notes of customers of J. H. Seward & Co. which had been indors- 
ed by the corporation and discounted at the bank. All four of the notes 
mentioned above were notes of the corporation, bearing the indorsement 
of Josephine A. Seward, the wife of J. H. Seward. On January 6, 
1911, the date of the appointment of the receiver and of the maturity 
of the note for $9,206, the same not having been paid, the bank charged 
it as a debit against the amount of the deposit standing to the credit of 
the corporation and on the day following it in like manner debited the 
remaining notes which it held of the Seward Company. 

It claimed the right to do this under what is known as the banker's 
lien, andthe present bill seeks to set aside this setting off of $19,000 
against the deposit of $21,000 as being an attempt to create an unlaw- 
ful preference in favor of the bank, one which would operate at the 
same time to discharge the liability to the bank of Mrs. J. H. Seward 
as indorser upon the note, and in the alternative is a prayer to require 
Mrs. Seward to pay to the receivers the $19,000 so appropriated by the 
bank to the payment of its own debt. The bill alleges a fraudulent 
collusion between the corporation and the bank in that the bank had 
knowledge of the financial condition of Seward & Co. and that the 
$21,000 of credit had been accumulated there for the purpose of carrying 
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out the scheme of unlawful preference to the bank and release the lia- 
bility of the indorser. 

That the alternative relief prayed against Mrs. Seward in the bill 
cannot be granted is sufficiently established by the case of Hughes v. 
Hall, 118 Md. 673, 85 Atl. 946, decided at the October term, 1911, of 
this court, in the language of Judge Pearce, when he said: ‘* It cannot 
be successfully contended that a prior decree of dissolution is not essen- 
tial to the maintenance of a bill by a receiver to set aside an unlawful 
preference.’’ 

In considering the question of the right of the bank to assert a lien 
for the benefit of notes of a customer which it has discounted, but which 
are not yet due, there has been some diversity of decision in this coun- 
try andin such states as New York (Jordan v. Bank, 74 N.Y. 467,30 Am. 
Rep. 319), Missouri (Kortjohn v. Bank, 63 Mo. App. 166), So. Carolina 
(Bank v. Mahon, 78 S. C. 408, 59 S. E. 31), Illinois (Bank v. Proctor, 
98 Ill. 558), Wisconsin (Oatman v. Bank,77 Wis. 501, 46 N. W. 881, 
20 Am. St. Rep. 136) and Michigan (Bradley v. Smith’s Sons, 98 
Mich. 449, 57 N. W. 576, 23 L. R. A. 305, 39 Am. St. Rep. 565), it is 
held that, in order that the bank may assert the lien and maintain the 
set-off, the debt must be due. In Wisconsin there is an express statute 
to that effect, and in Michigan a substantially similar statute. In New 
York the decisions, while asserting the broad, general proposition, qual- 
ify it in two ways: First, that if the note is a demand note it may be 
set off against the deposit of acustomer under the lien (People v. St. 
Nicholas Bank, 44 App. Div. 313, 60 N. Y. Supp. 719); and, second, 
in the leading case of Jordan v. Bank, supra, it is expressly stated that 
the ‘insolvency of a party sometimes moves equity to grant a set-off 
which would not be allowed at law.’’ In other states the right of set- 
off is distinctly recognized as existing in favor of a bank whether the 
note be due or not. Ky. Flour Co. v. Bank, 90 Ky. 225, 13S. W. 910, 
9 L. R. A. 108; Nashville Trust Co. v. Bank, 91 Tenn. 336, 18 S.W. 
822,15 L. R. A. 710; Georgia Seed Co. v. Talmadge, 96 Ga. 254, 22 
S. E. 1001; Skunk v. Bank, 16 Wkly. Law Bul. 353, where the Ohio 
court held that when a depositor becomes insolvent the bank holding 
notes not due, which it had discounted for him and the proceeds of 
which had gone into his deposit account, the bank could, as against the 
insolvent or his assignee, withhold enough of the deposit to protect such 
notes; Stewart v. Bank, 6 Wkly. Notes Cas. 399, in which the Penn- 
sylvania court sustained the right of lien upon the ground that the es- 
tablishment of insolvency operated to mature all debts; Ainsworth v. 
Bank, 119 Cal. 470, 51 Pac. 952, 39 L. R. A. 686, 63 Am. St. Rep. 
135; Demmon v. Bank, 5 Cush. (Mass.) 194; and Thomas v. Bank, 99 
Iowa, 202, 68 N. W. 780, 35 L. R. A. 379. The doctrine announced 
in these cases has likewise received the approval of the Supreme Court 
of the United States in Schuler v. Israel, 120 U. S. 506, 7 Sup. Ct. 648, 
30 L. Ed. 707. In that case a creditor of the depositor had attached 
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the fund inthe hands of the bank, and the bank endeavored to assert 
its lien for the benefit of a note which it had discounted and which was 
then not yet due, and in sustaining the right of the bank to the lien, 
the Supreme Court based its ruling on the ground that the bank had 
the same right against the garnishee as in defending itself against its 
debtor, and that in the latter case by filing a bill alleging the debtor’s 
insolvency, and showing that if compelled to pay its debt to him its 
claim, which was not yet due, would be lost, it could be relieved by a 
proper decree and procure a set-off of the two claims. The view in 
this state has been consistently in accord with the line of cases last 
cited. F. & M. Bank v. Franklin Bank, 31 Md. 404; Miller v. Bank, 
30 Md. 292; Colton v. Drover’s Building Asso., 90 Md. 85, 45 Atl. 23, 
46 L. R. A. 388, 78 Am. St. Rep. 431, in which case the note involved 
matured after the insolvency of the bank and the appointment of the 
receivers; Richardson v. Anderson, 109 Md. 641, 72 Atl. 485, 25 L. R. 
A. (N. S.)393, 130 Am. St. Rep. 543, in which case the authorities 
both here and elsewhere were fully and ably reviewed by Judge Thomas; 
and Bank v. Kenney, 116 Md. 24, 81 Atl. 227, Ann. Cas. 1913B, 1337. 

In view of these repeated decisions the rule of law in this state is 
too firmly established to be lightly shaken, and the decision of the 
court below must be affirmed, unless the evidence discloses some fraud 
on the part of the bank, or such facts properly brought to the knowl- 
edge and attention of the bank as to properly charge them with know]- 
edge, which would make the acts done tantamount toa fraud. There 
are quite a number of these which were strenuousiy insisted upon by 
the appellant as being sufficient to justify such a finding, but, upona 
careful and exhaustive examination of each and every one of these, 
the evidence given falls far short of what is required to justify a finding 
of collusion and fraud. 

The decree of the circuit court of Baltimore city appealed from will 
therefore be affirmed. 

Decree affirmed; costs to be paid by the appellants out of the funds 
in their hands. 


LIABILITY OF ACCOMMODATION INDORSER. 


Cowan v. Hudson, Supreme Court of Mississippi, June 16, 1913. 62 So. Rep. 275. 


One who indorses a note at the request of, and for the accommodation of, the 
payee is not liable thereon to the payee. 


Action by A. Hudson against R. G. Cowan and another. Judgment 
for plaintiff, and defendant R. G. Cowan appeals. Reversed and re- 
manded. 


ReepD, J. E.L. Cowan, who was a member of the firm of Cowan 
Drug Company, which failed and went through bankruptcy, promised 
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to refund to A. Hudson an amount paid by him as indorser on the firm’s 
notes. In accordance with the promise, he signed and delivered to 
Hudson a note for $683.31. Thereupon Hudson took the note to R. G. 
Cowan, the father of E. L. Cowan, and got him to sign it also. 

Mr. Hudson testified that R. G. Cowan promptly agreed to sign the 
note when the matter was explainedtohim. R. G. Cowan testified that 
Mr. Hudson told him, if he would sign the note, it would help him 
(Hudson) “ out in a tight,’* and that he signed it for that purpose, and 
did not receive any consideration whatever for so doing. In his testi- 
mony, Hudson, when questioned if he had told R. G. Cowan that he 
only wanted his signature to help ‘‘ out in atight,’’ answered: “I told 
him it might help me out at the bank.”’ 

E. L. Cowan stated in his testimony that Mr. Hudson asked him to 
get his father to sign the note, and that he declined to do so, and stated 
that his father was in just ‘‘as bad financial condition as he was.’’ It 
does not appear that the note was ever used in bank, but it was held by 
Mr. Hudson, who brought suit thereon against both E. L. Cowan and 
R. G. Cowan. 

After the testimony was all introduced, the court gave a peremptory 
instruction for the plaintiff. R. G. Cowan became surety for E. L. 
Cowan when he signed the note. Ineffect, he was in the position of an 
accommodation indorser 

Referring to suretyship on commercial paper, it is stated in 7 Cyc. 
739, that ‘the contract of a surety requires a consideration, and, if it 
is subsequent to the original contract, a fresh consideration.’’ 

It was decided in the case of Clopton, Executor, v. Hall, 51 Miss, 
482, that “the liability of a copromisor, surety, or guarantor, to a 
promissory note, rests upon the presumption of participation in the ori- 
ginal consideration ; and the signing of a note after its delivery, after 
the execution of the contract, is independent of the original contract, 
and disconnected from its consideration, and the liability incurred for 
payment must depend upon some other inducement or consideration 
valuable in law.’’ 

It appears from the testimony that R. G. Cowan signed the note to 
help Mr. Hudson “' out of a tight,’’ and from Mr. Hudson’s own state- 
ment, to help him “out at the bank.’’ Mr. Hudson did not use this 
paper in the bank, the particular purpose for which it was given. He 
never discounted the note given for his benefit and accommodation. He 
never passed it to the hands of a holder for value. The purpose for 
which it was given has not been carried out ; but, on the other hand, 
it has been used for a different purpose. He simply held it, and is now 


endeavoring to use it by suit to collect an amount which the original 
maker promised to pay him. 

Counsel for appellee relies upon the case of Pearl] v. Cortright, 81 
Miss. 300, 33 South. 72. That case is unlike the one now before us for 
decision. Therein an agreement was made between the payee and the 
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original maker that Cortright should indorse the notes and become 
surety thereby for payment thereof. In the present case there was no 
agreement between E. L. Cowan, the maker, and Hudson, the payee, 
to the effect that R. G. Cowan was to become the surety. On the other 
hand, E. L. Cowan opposed R. G. Cowan’s becoming co-maker with 
him. Mr. Hudson withheld this information from R. G. Cowan. We 
can hardly conclude from the testimony that E. L. Cowan expected his 
father would be asked to sign the note. He certainly did not agree 
that it should be done. 

The trial court erred in granting the peremptory instruction. 

Reversed and remanded. 


TIME OF SENDING NOTICE OF DISHONOR. 


Gleason v. Thayer, Supreme Court of Errors of Connecticut, July 25, 1913. 87 Atl. Rep. 790. 


A note, indorsed by the defendant, payable at a trust company in New York 
City, was deposited with a New London bank for collection. This bank indors- 
ed it and forwarded it to a New York bank for collection. The note was present- 
ed August 7th and payment refused. It was protested and on August 8th a no- 
tice of dishonor was mailed to the New London Bank. The notice was received 
on August 9th and on that day the New London bank mailed the notice to the 
defendant at Norwich, Conn., where it was received in due course of mail, but 
not taken from the post office for five days. It was held that the notice was 
sent in sufficient time to charge the defendant as indorser. 

Action by Lucy J. Gleason against Charles F. Thayer to recover on 
a negotiable promissory note. Judgment for the plaintiff, and defend- 
ant appeals. Affirmed. 

One Hendrick made at Norwich, Conn., to the defendant, as payee, 
the promissory note in suit payable at the Columbia Trust Company in 
New York City, and the defendant indorsed the note for the accommo- 
dation of Hendrick; subsequently the plaintiff became and still is its 
owner for value, and before it became due deposited the same with the 
National Whaling Bank of New London for collection. The bank in- 
dorsed the note and guaranteed the indorsements and transmitted it to 
the National Park Bank of New York for presentment to the Columbia 
Trust Company and for collection. The National Park Bank duly pre- 
sented the note for payment, and, the same being refused, it caused by 
a notary due protest of the note to be made on August 7, 1911, and on 
August 8, 1911, the notary mailed a written notice of the presentation, 
nonpayment, and dishonor of the note in an envelope addressed to the 
defendant at New London, Conn., postage prepaid; this letter was at 
some time readdressed to the defendant at his residence in Norwich, 
Conn., and in due course of mail reached him on August 11,1911. The 
notary alsoon August 8, 1911, inclosed in an envelope addressed to 
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the National Whaling Bank two similar notices addressed to the defend- 
ant, and the bank received them August 9, 1911, and on the same day 
mailed them in an envelope, postage prepaid, addressed to the defend- 
ant at Norwich, Conn., where they were received in due course of mail 
but not taken from the post office by the defendant until August 14, 
1911. No part of this note has been paid. 

WHEELER, J. (after stating the facts as above.) The defendant’s 
second defense was that no notice of dishonor as required by law was 
given him. The trial court’s conclusion upon the facts that the notice 
was adequate is assigned as error. 

Since the place of payment was New York, the law of that jurisdiction 
governs as to the giving of the notice. Guernsey v. Imperial Bank, 
188 Fed. 300, 110 C. C. A. 278, 40 L. R. A. (N. S.) 371. 

The Negotiable Instruments Act (Consol. Laws 1909, c. 38) is a part 
of the law of New York of which we take judicial notice. General Stat- 
utes, § 697. 

The National Park Bank might have given notice to the parties 
liable upon the note or toits own principal. Consolidated Laws of New 
York, § 165, p. 2502, of Negotiable Instruments Law. 

It, through the notary, on the day of presentment gave notice to 
the Whaling Bank from whom it received the note by mailing two nvu- 
tices of protest to it. On the next day, upon receipt of the notices, the 
Whaling Bank forwarded them to the defendant at his proper address 
by mail, thus complying with the Negotiable Instruments Law (Con- 
solidated Laws of New York, § 178, p. 2503) Sothat the requirements 


of this law were fully met. This law in these particulars reaffirms the 


law merchant and conforms to the universal custom of banks, from 
which custom the law grew. 

A bank holding an indorsed note for collection is only required to 
give notice of dishonor to its principal from whom it received the note, 
and its principal in turn notifies its principal or antecedent indorser, 
and so down the line. Mead v. Engs, 5 Cow. (N. Y.) 303; Stafford v. 
Yates, 18 Johns. (N. Y.) 327; Spencer v. Ballou, 18 N. Y. 327; Phipps 
et al. v. Milbury Bank, 8 Metc. (Mass.) 79; Bank of United States v. 
Goodard, 5 Mason, 366, Fed. Cas. No. 917. Norton on Bills and Notes, 
pp. 381, 382; Morse on Banking, § 232; East-Haddam Bank v. Scovil, 
12 Conn. 303, 311. 

Both the Park Bank and the Whaling Bank used due diligence, and 
the defendant received all the notice of dishonor he was entitled to, 
either under the Negotiable Instruments Act or under the common law 
of New York, which so far as the giving of notice of dishonor is con- 
cerned, does not differ from our own common law. As this notice was 
sufficient, we need not inquire as to the sufficiency of the notice directed 
to the defendant at New London. 

There is noerror. The other Judges concur. 
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RIGHT OF BENEFICIARY IN JOINT DEPOSIT. 


Culver v. Lompoc Valley Savings Bank, California District Court of Appeals, June 20, 1913. 
134 Pac. Rep. 355. 


A depositor placed money in a savings bank in the names of himself and a bene- 
ficiary, payable to the order of either, and instructed the bank to pay the deposit, 
upon his death, to the beneficiary. The depositor retained possession of the pass 
book and from time to time drew out sums and made additional deposits. It was 
held that a trust was created in favor of the beneficiary and that the bank was pro 
tected in paying the beneficiary after the death of the depositor. 


Action by C. F. Culver, administrator against the Lompoc Valley 
Savings Bank. Froma judgment in favor of defendant, plaintiff ap- 
peals. Affirmed. 

Suaw, J. Action by plaintiff, as administrator of Electus Serls, de- 
ceased, to recover the balance of a deposit of money made by Serls with 
defendant. 

There was filed an agreed statement of facts, from which it appears 
that on November 21, 1906, Serls deposited a certain sum of money with 
defendant bank, which deposit, as directed by him, was made in the 
name of himself or the Children’s Home Society of California, and at 
the same time he instructed the officers of the bank, upon his death, to 
pay the same to said Children’s Home Society of California; that said 
deposit, as directed, was so entered upon the books of the bank in the 
name of Electus Serls or Children’s Home Society of California; that 
thereafter Serls deposited other sums to said account, and withdrew 
therefrom various sums of money, so that on May 28, 1908, there re- 
mained on deposit in said account the sum of $1,549.07, at which time 
said entire sum was by Serls, in the presence of and with the knowledge 
of A. H. Gunnett, agent of the Children’s Home Society, checked out 
from the bank, and by him, in like presence and with like knowledge, 
immediately deposited in said bank “‘in a new accourt, and the officials 
of said defendant were then and there instructed by said Electus Serls, 
in the presence of and with the knowledge of said A. H. Gunnett, to 
make siid deposit payable to said Electus Serls or Children’s Home So- 
ciety of California, and upon the death of said Electus Serls to pay the 
balance remaining in said deposit to said Children’s Home Society of 
California; and that thereafter the said Electus Serls from time to time 


added to said account and withdrew therefrom various sums of money, 


so that on the 6th day of January, 1910, there remained on deposit in 


@-%? 


said account with defendant the sum of $2,239.35 that on January 6, 
1910, the defendant, with knowledge of the fact that Serls died on Dec- 
ember 29, 1909, recognized the check of the Children’s Home Society 
ot California, drawn on said account, for the full amount thereof, and 
paid to it said sum of $2,239.35; that thereafter plaintiff’s demand 
made upon defendant for payment was refused. In addition to the facts 
so stipulated, Mrs. Dimmock was called as a witness for plaintiff, and 
7 
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testified that she was familiar with the business affairs of Serls, by reason 
of his having lived at her house, where he died, during the last year or 
so of his life; that the only bank book he had during said period was 
that upon defendant bank; that during the last year of his life, when he 
wished to draw money from the deposit so made with defendant, wit- 


ness went to the cashier of defendant, telling him what the money was 
for, and the cashier drew the check, which she took to Serls, who signed 
it, and, with the bank book, witness presented it for payment. In Sep- 
tember or October, 1909, Mr. Gunnett, admitted to be the representa- 


tive of the Children’s Home Society of California, had a conversation 
with Serls, at which witness was present, and wherein she took part. 
Mr. Gunnett wanted Mr. Serls to donate $500 towards the construction 
of anew home, tobe calledthe ‘‘ Serls Home.’’ Mr. Serls said he would 
see about it. Gunnett asked witness her opinion, and she replied that 
Mr. Serls was not dead yet, and that he might need his money to take 
care of himself; that Mr. Gunnett left, saying he would call later in the 
day for Mr. Serls’ decision, and asked witness meanwhile to speak to 
Mr. Serls, stating that if she advised him so to do he would comply. 
Thereafter witness asked Serls what he intended to do about the check, 
in answer to which he replied that he would signa check for no one, that 
he had given them enough already and that if they could not wait until he 
was through with it they could go without. The witness repeated this 
conversation to the cashier of the bank. Upon these facts the court 
granted defendant’s motion for a non-suit. Judgment followed for de- 
fendant, from which, and an order denying his motion for a new trial, 
plaintiff appeals. 

We are unable to distinguish the facts of this case from those pre- 
sented in the case of Booth v. Oakland Bank of Savings, 122 Cal. 19, 
54 Pac. 370, otherwise the able and exhaustive briefs filed by appellant 
would strongly appeal to us as justifying a reversal. The desire and 
intention of Serls that the money from time to time deposited in this 
account. less what he might withdraw therefrom, should, at his death, 
be paid by the bank to the Children’s Home Society, clearly appears. 
In this respect the case differs from that of Denigan v. Hibernia Sav- 
ings & Loan Society, 127 Cal. 137, 59 Pac. 389, cited by appellant, 
wherein it was held that, where the wife deposits her separate funds in 
a bank, making the account payable to herself or her husband, such fact 
standing alone is, after her death insufficient to establish his right to the 
‘deposit, since it is consistent with a desire on the part of the wife to give 
the husband authority to withdraw the money for her use when needed. 

As in the Booth Case, it likewise appears in this that the deposit 
was made subject to payment upon the order of the depositor or the 
beneficary named, to whom the bank, with knowledge of the beneficiary, 
was instructed by the depositor to pay the residue thereof upon the 
death of the depositor. In neither case did the depositor divest him- 
self of the right to check upon the deposit, but retained the passbooks 
and did from time to time make additional deposits in the accounts and 
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withdrew various sums therefrom, with the result that in both cases 
the account at the time of the death of the depositor was larger than 
when the intention was declared and the instructions given, at the time 
when the account was opened. In neither case was it contemplated or 
intended that the beneficiary should draw checks upon the fund during 
the life of the depositor. In the Booth Case, when the depositor was 
told that her sisters could draw the funds, she stated that “‘ they would 
not do it’’; and in the case at bar Serls, when asked to advance $500 to 
the Children’s Home Society said, ** if they can’t wait until I amthrough 
with it, they can go without,’’ thus indicating the intention that his in- 
structions to the bank to pay it to the Children’s Home Society at his 
death should be carried out and executed. 

Since, upon our view of the facts presented, we feel bound by what 
was said upon a similar state of facts in the Booth Case, no good pur- 
pose could be subserved by an extended discussion of the many author- 
ities cited by appellant. The judgment and order are affirmed. 

We concur: Allen, P. J.; James, J. 


BANK NOT BOUND BY THE STATEMENTS OF 
DIRECTORS. 


Gardiner v. Bronx National Bank, New York Supreme Court, Appellate Division, July 10, 1913. 142. N. Y 
Supp. 713. 
A bank is not bound by statements made by its directors at times and places 
other than board meetings, or while they are not acting officially as directors. 


Action by Henry A. Gardiner and another against the Bronx Na- 
tional Bank of New York. Judgment for the plaintiffs, and defendant 
appeals. Reversed, and complaint dismissed. 

Hotcukiss, J. It isnotclaimedthat the ‘organization committee’’ 
had any power to bind the bank, the organization of which it was en- 
gaged in promoting. The committee’s resolution of September 18th 
was a mere recommendation to the board of directors to be thereafter 
selected. The resolution of October 24th passed by the board did not 
purport in any way to relate to the original contract with plaintiffs or 
to their present claim for extra compensation, and was in no sense an 
adoption or ratification of the committee’s resolution. Parol evidence 
that it was intended to be such was incompetent and should have been 
excluded. Trustees, etc., of Southampton v. Jessup, 173 N. Y. 84. 
The subsequent resolutions of the board repudiated plaintiffs’ claim. 

Nor was the parol evidence by which plaintiffs sought to amplify the 
board’s resolution of October 24th of a character sufficient to estab- 
lish a contract with the bank. It consisted of desultory conversations 
with certain members of the board, but at times and places other than at 
board meetings. Whatever was thus said was said by such persons as 
individuals, not while acting officially, and hence did not bind the bank. 

The judgment should be reversed and complaint dismissed, with costs. 

Ingraham, P. J., and McLaughlinand Dowling, JJ.,concur. Clarke, 
J., concurs in result. 


Note.—For other similar decisions see BankinG Law JourNnAL Digest, $$ 332, 352. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS (Continued). 


$ 82. Cashier’s Authority With Respect to Selling and Leasing Prop- 
erty of the Bank. 

The office of cashier does not carry with it authority to sell or lease 
property belonging to the bank. Such authority may be implied 
where the directors have permitted the cashier for a number of 
years to act for the bank in such matters. 


$ 83. Miscellaneous Powers of Cashier. 

The cashier has authority to extend the time of payment of notes 
held by the bank and to receive additional security for such notes. 
He is the.proper officer to transfer the bank’s stock and may pay 
the bank’s debts in the usual course of business. He has no au- 
thority to issue a draft in payment of his own debt ; he cannot bind 
the bank as surety on areplevin bond, nor on a bond to a sheriff 
for selling on execution, but he may execute a bond to secure pub- 
lic deposits. He may have implied authority to contract for re- 
pairs to property belonging to the bank. He has no authority to 
mortgage the bank’s property, represent to third persons that a 
depositor is solvent, agree to pay draft drawn against depositor, 
sell to himself a note belonging to the bank, or release an indorser 
of paper held by the bank. 


$ 82. Cashier’s Authority With Respect to Selling and Leasing 
Property of the Bank.—Though the cashier is regarded in a manneras 
the executive officer of the bank, this pertains only tothe current busi- 
ness of the bank, with respect to its financial affairs, such as deposits, 


discounts, etc. The cashier is without implied authority as a matter of 
law to either lease the bank's premises, or accept the surrender of a 
leasehold term. People’s Bank v. Bennett, Mo., 139 S. W. Rep. 219. 
Further, it is not within the ordinary duties or powers of a bank cash- 
ier to sell real estate belonging to the bank and the bank will not be 
bound by contracts of this character made by the cashier, unless the 
bank in some way authorized or ratified the act. Winsor v. Lafayette 
County Bank, 18 Mo. App. 655; Burris v. Bank of Buffalo, 70 Mo. App. 
675. 

Where the directors of a bank have permitted the cashier for a 
number of years totake mortgages from various persons on wine, and 
then to arrange for the sale of wine to third persons, the bank is bound 
by the cashier’s act in arranging for the sale, to a responsible party, of 
wine thus mortgaged to it, and the bank cannot thereafter maintain 
foreclosure proceedings to prevent the delivery of the wine to the pur- 
chaser. This decision was made under the rule that ‘‘when a corpora- 
tion, by a long course of acquiescence, holds out an officer or agent as 
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having authority to do certain things, it cannot after he has acted re- 
pudiate his acts.’’ Carpy v. Dowdell, 115 Cal. 677, 47 Pac. Rep. 695. 
Speaking of the manner in which authority may be impliedly given 


to a cashier, to do acts outside the ordinary scope of his authority, the 
Supreme Court of the United States, in the case of Martin v. Webb, 
110 U. S. p. 52, said: “‘Asthe executive officer of the bank, he trans- 
acts its business under the orders and supervision of the board of di- 
rectors. He is their arm inthe management of its financial operations. 
While these propositions are recognized in the adjudged cases as sound, 
it is clear that a banking corporation may be represented by its cashier, 
at least where its charter does not otherwise provide, in transactions 
outside of his ordinary duties, without his authority to do so being in 
writing or appearing upon the record of the proceedings of the direc- 
tors. His authority may be by parol, or collected from circumstances. 
It may be inferred from the general manner in which, for a period 
sufficiently long to establish a settled course of business, he has been 
allowed, without interference, to conduct the affairs of the bank. It 
may be implied from the conduct or acquiescence of the corporation, as 
represented by the board of directors. When during a series of years 
or in numerous business transactions, he has been permitted, without 
objection and in his official capacity, to pursue a particular course of 
conduct, it may be presumed, as between the bank and those who in good 
faith deal with it upon the basis of his authority to represent the cor- 
poration, that he has acted in conformity with instructions received 
from those who have the right to control its operations. Directors can- 
not, in justice to those who deal with the bank, shut their eyes to what 
is going on around them. It is their duty to use ordinary diligence in 
ascertaining the condition of its business, and to exercise reasonable 
control and supervision of its officers. They have something more to 
do than, from time to time, to elect the officers of the bank and to make 
declarations of dividends. That which they ought, by proper diligence, 
to have known as tothe general course of business in the bank, they 
may be presumed to have known in any contest between the corpora- 
tion and those who are justified by the circumstances in dealing with 
its officers upon the basis of that course of business.’’ 

The cashier, of course, may have express authority to sell lands 
belonging to the bank, and where the cashier has such authority his 
acts in connection with the sale of the bank’s real estate are binding 
on the bank. Arnold v. Nat. Bank of North America, Wis., 105 N. W. 
Rep. 828. In this case it appeared that, among the actual duties im- 
posed upon the cashier of the defendant bank was that of taking the 
customary and usual steps to find customers for such lands as were ac- 
quired by the bank in its banking transactions, speedy sale of which 
was demanded both by the interest and the legal duty of the bank. 
Acting under this authority the cashier gave the plaintiff exclusive au- 
thority for a definite period of time to find a purchaser for certain real 
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property. On the day on which the authority expired the plaintiff ap- 
peared at the bank with a purchaser and then it was discovered for the 
first time that the lands in question did not belong to the bank and that 
the authority to sell had been given to the plaintiff through a mistake 
on the part of the cashier. It was held that the bank was bound by the 
cashier’s acts and was liable to the plaintiff for the regular broker's 
commissions. 

$ 83. Miscellaneous Powers of Cashier.—Reference has already been 
made tothe many inherent powers, which are incident to the office of 
cashier. Decisions have been cited wherein it has been held that the 
cashier is the proper officer of the bank to receive deposits, certify 
checks, indorse and transfer negotiable paper belonging to the bank, 
borrow money for the use of the bank, issue certificates of deposit, 


collect debts owing to the bank, etc. These powers the cashier may 


exercise without express or direct authority from the board of direc- 
tors. Upon his election to the office the cashier becomes vested with 
authority to represent the bank in such matters, and the authority re- 
mains with him until it is in some way limited or curtailed by the board. 
It has also been pointed out that the cashier may bind the bank in re- 
spect to many things, which he has no inherent authority to do, where 
the bank has, by its conduct, induced a belief on the part of persons 
dealing with the cashier that he is authorized to act for the bank. 

It is held that the cashier of a bank has authority to extend the 
time of payment of a note. Wakefield Bank v. Truesdell, 55 Barb. 
(N. Y.) 602. In this case it was said: “The cashier is the financial 
officer of the bank, and his agreements in behalf of his principal, in all 
matters relating to its business of discounting and banking, are bind- 
ing uponit, to the same extent as if made bya resolution of the board 
of directors.’’ In the case of Bank of Commerce v. Bright, 77 Fed. 
Rep. 949, it was held that a cashier who, under the advice of the exe- 
cutive committee, is running the bank during the absence abroad of 
the president, has authority to bind the bank by an agreement to renew 
notes, in consideration of the indorser’s release ofa lien on the maker’s 
property. 

The cashier of a bank has general authority to receive additional 
security for notes owned by the bank, especially where the entire man- 
agement of the affairs of the bank is entrusted to him. First Nat. 
Bank v. Sing Sing Gas Mfg. Co., 120 N. Y. App. Div. 542, 104 N.Y. 
Supp. 1040. And unless the charter or by-laws of the bank provide 
to the contrary, the cashier is the proper officer to make or superin- 
tend the transfer of shares of the capital stock of the bank. Case v. 
Citizens’ Bank, 100 U.S. 446, 25 L. Ed. 695. 

The payment of the debts of the bank seems to be a function which 
may be exercised by the cashier. It has been held that, in the absence 
of proof to the contrary it will be presumed that a cashier has authority 
to turn out the notes and other assets of his bank in payment of the 
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bank’s indebtedness. Peninsular Bank v. Hammer, 14 Mich. 207. 
While this decision distinctly says that the cashier may “‘turn out’’ the 
notes of the bank in payment of its debts, which presumably means 
that the cashier may pay an obligation owing by the bank by indorsing 
to the creditor paper belonging to the bank, there is a decision in 
which it is held that the cashier cannot pay a depositor by indorsing to 
him notes belonging to the bank, although a depositor is generally re- 
garded as a creditor of the bank. Schneitman v. Noble, 75 Ia. 120, 39 
N. W. Rep. 224. In this case it was said: ““The cashier of a bank has 
no authority by virtue of his office to pay a depositor by transferring 
notes to him; and in the absence of special authority in the cashier to 
make such transfer, the depositor will be regarded as holding the 
notes, or their proceeds, is in trust for the bank, when garnished by its 
creditors.”’ 

The decision seems to be based upon the ground that the payment 
of a depositor in notes is unusual and not in the ordinary course of 
business. Inthe opinion it was further said: “In the absence of a 
more general authority, the cashier would be restrictive in his power 
to bind his principal to the doing of such acts as are usually performed 
by the persons who oceupy the position he held. In other words, in 


the absence of proof of special authority, Gundrum (the cashier) must 


be held to have had power to bind his employer only by acts done in 
the usual and ordinary course of business. Appellant was a depositor, 
and the notes were turned over in payment of the deposit. We do not 
think that bank depositors are usually paid in that manner, and there 
is no showing that it was the ordinary method adopted by Danford,’’ 
(the banker). 

In the absence of express authority a cashier has no authority to 
draw cashier’s drafts in payment of his own individual debt, and the 
person who receives such a draft in payment of the personal obligation 
of the cashier assumes the risk of being obliged to repay the amount 
of the draft to the bank. Gale v. Chase Nat. Bank, 104 Fed. Rep. 214. 

A cashier has no authority to bind his bank as surety on a replevin 
bond. Sturdevant Bros. & Co. v. Farmers & Merchants’ Bank, 69 
Neb. 220, 95 N. W. Rep. 819. Inthe opinion written in this case it 
was said: “‘It may be conceded that if the execution of undertakings in 
court proceedings was a part of the ordinary and usual business of the 
bank, that it was incorporated for the purpose of furnishing such obli- 
gations when requested by litigants, and that to engage in this kind of 
business was in furtherance of its corporate affairs, then the plaintiffs 
were justified in presuming that the cashier, as one of the principal 
executive officers of the bank, was acting within the scope of his au- 
thority when he executed the undertaking in question. But the trans- 
action was no part of the usual or ordinary business of the corporation. 
It was not a part of the usual and ordinary business pertaining toa 
corporation created for the purpose of engaging in a general banking 
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business. The act was neither within the express nor implied powers 
granted as defined and limited by the corporation charter. It was no 
part of the duty of the cashier to execute undertakings in court pro- 
ceedings for the benefit of others in litigation in which the bank was 
not a party or legally interested. If perchance, such an undertaking 
might have been legally executed by the corporation as incidental to its 
powers to doall things necessary topreserve its property and carry out 
the objects of its organization, because interested in the litigation, then 
this was a power so unusual in its character, and so infrequently exer- 
cised for the one special purpose mentioned, as to be in itself a circum- 
stance calculated to arouse suspicion on the part of those interested, 


and calling for inquiry and information as to the right of the corpora- 


tion to obligate itself in such an undertaking.’’ Nor has a cashier in- 
herent authority to execute an indemnity toa sheriff for selling goods 
on execution in behalf of the bank. Watson v. Bennett, 12 Barb. 
(N.Y.) 196. 

A cashier may, however, execute a bond on behalf of the bank to 
secure a deposit of public money made in the bank. Johnson County 
v. Chamberlain Banking House, Neb., 113 N. W. Rep. 1055. He is 
the proper agent to execute such a bond on behalf of the bank. 

Although without inherent authority to do so, and without express 
authority from the board of directors, a cashier may render the bank 
liable on a contract for repairs to real property belonging to the bank, 
where the bank has held the cashier out as having such authority. 
Marshall v. Bank of Archie, 76 Mo. App. 92. This action was brought 
to enforce a mechanics lien against hotel property belonging to the de- 
fendant bank. Thecontract upon which the lien was founded was one 
for repairing the hotel, made by the cashier in the name of the bank. 
The chief question related tothe authority of the cashier to bind the 
bank, it being conceded that there was no express authority from the 
directors for him to make the contracts for the improvements and that, 
in the absence of express authority, a bank cashier can act for a bank 
only inthe line of the ordinary duties of a cashier. 

It is evident that the management of hotel property is not in the line 
of the duty of the cashier of a bank. But it is equally true that a bank 
may by a course of conduct with its cashier clothe him with authority 
he would not have without such conduct. If it for a long time permits 
its cashier to engage in certain dealings for it which are outside of his 
duties and beyond his ordinary powers as such officer, it will be bound 
by his acts notwithstanding it has never given any express authority. 

Applying this rule of law to the situation presented, the court said: 
‘“We find enough to justify the trial court in concluding that the cash- 
ier had authority to bind the bank. The hotel property had been a se- 
curity to the bank for indebtedness due the bank and had been bought 
in by the bank about 18 months or two years prior to the contract with 
plaintiff ; the cashier had had the control of the renting and management 
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thereof for the bank since that time. This was evidence tending to 
show a continued acquiescence by the bank in the authority exercised 
by the cashier. The bank in all this time of the cashier’s open acts of 
authority over the property must be presumed to have known it and to 
have ratified the authority exercised by him.’’ 

Although a bank charter provides that all contracts, in order to bind 
bank, must be signed by the president and countersigned by the cashier, 
it is held that the cashier may bind the bank by his signature alone in a 
transaction usually and necessarily performed by the cashier, such as 
the issuance of a certificate of deposit. Carey v. McDougald, 7 Ga. 84. 
In this case it was said: *‘To put the construction upon this provision, 
which is contended for, would put an end to all banking in Georgia. 
For the sweeping phraseology, all contracts whatever, includes implied 
as well as express contracts. The banks in this state have never put 
this interpretation upon their own powers. It has never been done by 
the commercial community; nor indeed by any one else. We are con- 
strained, therefore, to conclude, that when the legislature created the 
numerous bank charters in this state, they intended them, bona fide, to 
transact the ordinary business of banking, and they clothed them with 
the usual privileges and powers for this purpose; and that they were 
not guilty of the absurdity and injustice of creating corporations, and in 
the same act to impose limitations and restrictions, which if carried out 
to the letter, would render them utterly powerless and inefficient. On 
the contrary, they intended, we doubt not, this prohibitory clause to 
apply to such contracts only, as are not ordinarily and necessarily con- 
nected with the duties, and intrusted to the exclusive management of 
the cashier, or some other authorized agent of the bank.’’ 

It is not within the usual course of the banking business, or the 
scope of a cashier’s authority for the cashier to execute mortgages on 
the bank’s property and transfer its assets; and such unauthorized acts 
by the cashier will not bind the bank. Bank of Gloster v. Hindman, 
95 Miss. 742, 50 So. Rep. 65, where it was said: “There are limita- 
tions on the power of the cashier of a bank to deal with the assets of a 
bank, and we think that Rice (the cashier) went beyond any power that 
the courts have yet held a cashier to possess. Giving mortgages on the 
bank’s property, and transferring its assets, and destroying the bank 
itself were not acts done by Rice within the usual scope of his authority 
or in the usual course of business.’’ 

The cashier of a national bank has no apparent or implied authority 


by virtue of the position he holds to make a representation on behalf 
of the bank as to the solvency of one of its depositors. Accordingly the 
bank will not, in the absence of authorization, be bound or estopped 
by such a representation made by him in reply to an inquiry on the 
subject. Crawford v. American Nat. Bank, 67 Mo. App. 39. 

(To be Continued.) 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 
CHAPTER XI. (Continued). 
Discounts and Loans (Continued). 
THE PLAT. 
It is also a good idea to have plats printed on the same size paper 
as the appraisement blanks, so they can be attached. If more conve- 
nient the plat can be at the bottom of the appraisement on the same 


sheet of paper. 
The following is a plat in use. 
in by the appraiser, and the location of the property indicated by a 


The names of the streets are written 


pencil square abutting on the street : 
Location of 
Property 


Lot No ; Size 
Title in 


Street and Number 


Show on piat reiative location of 
other streets. important buildings 
etc 
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When such a loan is granted, the form of mortgage or deed of trust 
necessary under the laws of the state where the bank is located is filled 
out and signed. A principal note and interest notes also have to be 
signed by the borrower. 

If the property is improved the bank should be careful to see that 
it has been adequately insured, and that the policies have attached what 
is called “a mortgage clause ’’ so that it can collect the.money in case 
of loss. It should also have an abstract showing that the title in the 
borrower is good. 

In brief, when the loan clerk takes a real estate loan out of his safe 
for inspection, he should have, (1) the notes, (2) the mortgage or 
deed of trust, (3) the abstract of title, (4) the insurance policies. The 
appraisement and plat can be kept with the loan or in a separate file. 


RENEWAL OF LOANS. 


Any banker who has been in business long enough to have any of 
the bank’s loans become due, is perfectly familiar with the request for 
a renewal. Some banks seem even to encourage such requests by 
having in the face of their notes some such words as “the endorsers 
hereof agree to all extensions and partial payments before, on or after 
maturity.’’ The extension or renewal of a note is in effect a new 
contract and unless the renewal is made with the consent of the en- 
dorsers, releases them. It would seem, however, a somewhat doubtful 
policy to indicate on the face of the note the possibility of renewal. 
Loans are supposed to be paid when due. Ifa renewal is to be granted, 
except with loans secured by mortgages either on real estate or chattels, 
anew note should be made. In this way the bank cannot be led into 
the possibility of neglecting to get the consent of the endorsers, because 
it will have to get them to endorse again, or the note will disclose that 
they are not on it. 

A request for a first renewal may be entirely reasonable. If it isa 
request for a second renewal the cashier acts wisely if he becomes cau- 
tious, and if a request for a third renewal, it is well to be wary. ‘Too 
frequent requests for renewal of the same loan are indications that some- 
thing is wrong and that the bank is being conducted by the method of 
payment of interest to an ultimate loss of principal. 

Borrowing is of two kinds, Necessity Borrowing and Productive 
Borrowing. 

NECESSITY BORROWING. 

Necessity borrowing is for the purpose of meeting the needs of liv- 
ing. It indicates that the man is eating up his credit and his pos- 
sessions. It was the kind of borrowing common in ancient days when 
as a last resort a man could give a mortgage on his persofi. Its result 
was slavery. It was this kind of borrowing that abolished the fairly 
well-to-do or middle class in the days of Rome. It was to protect this 
class of borrower that the laws against usury were enacted by Moses, 
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Solon and the Roman law makers, a survival of which we have on our 
statute books when a legal rate usually six per cent. is fixed. There 
is, of course, necessity borrowing at the present day, but the more the 
bank can avoid such a customer, the better chance it has to get its 
principal and interest without foreclosure or attachment. In these 
davs there is just as great a chance that such a borrower is afflicted 
with shiftlessness as that he is burdened with misfortune, such as sick- 
ness. 

It is quite possible, if the customer be a farmer, that he needs 
money to buy a new reaper, because he has left the good one he had 
right where it lay in the field without shelter all winter, when by plac- 
ing it in the barn, by the use of a little oil he would have a satisfactory 
machine. If the customer be a business man, he may have neglected 
his business the same way. 

PRODUCTIVE BORROWING. 
Productive borrowing is for the purpose of making more money. 
It is not for the purpose of living up the sum borrowed, but by invest- 
ing that sum to get it all back, together with a profit. Without this 
kind of borrowing the modern business world would come to a stand- 
still. One of the reasons for the existence of the bank is to accommo- 


date this class of borrower. A man has the land and a growing crop. 


He needs money to harvest the crop and get it to market. He borrows 
what is necessary from the bank, and when he sells the crop repays his 
loan and with his profit increases his average daily balance on deposit. 
t is good for him and it is good for the bank. 

When a man applies for a loan, the bank has confidence in him, or 
it would not grant it. In the majority of instances it knows that he 
wants to use it in his business to make more money. When he asks 
for the first renewal, it frequently means that he has made a miscal- 
culation of some kind and his return has been delayed. When the 
second renewal is asked, it indicates either that he has made another 
mistake in judgment or has undertaken more than he is capable of. It 
is not improbable that what in the beginning originated as productive 
borrowing has become necessity borrowing and the bank instead of in- 
creasing the rate of interest would better begin taking steps to have 
the loan paid off. 

The matter of renewal is a question of judgment. If it is decided 
that the renewal is to be granted, it is then necessary to so state on the 
note. If there are endorsers on the note and a renewal is granted, it 
is a new contract between the maker and the bank, and the endorsers 
on the old note not being parties to the new contract are released from 
all liability on the renewal note. 

In order to hold the endorsers they should consent in writing to the 
renewal. 

Forms for extension of notes are as follows: 
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FORMS FOR EXTENSION. 

‘« Time of payment of this note is hereby extended to................ 
to which date interest is paid.” 

‘* Time of payment of this note is hereby extended to..... 
with interest at .... % current.” 

If the note is secured by either a real estate or a chattel mortgage 
there are controlling reasons to make advisable the renewal of the old 
note itself. 

The following is a full form to write or stamp on a real estate note 


to be renewed. 
‘* Subject to all terms of deed of trust securing this note, payment hereof 


NIN ssa 5..s foaie eae sore eco shon any with interest at............ @ per annum, 
payable semi-annually as evidenced by........... interest notes signed by 

Peed oak ria Pera aichia rate en SA k 4 oS eae Ms ch acceso. 

to the order of ..........:.. for $ 


each, due respectively......... ey re eee ae 
Above extension agreed to and payment of principal a: d interest guar teed. 


Present owner of property.” 

Of course, unless the ownership of the property has changed, it is 
not necessary to have the above form signed by the present owner of 
the property. This is for endorsement on the principal note. New 
interest notes should always be taken. 

If the rote is not secured by a mortgage the proper practice is to 
take an entirely new note. In the bank’s records, however, there 
should be some kind of notation showing that it is a renewal, so as to 
remind the bank, if an extension is asked, that its time has already 
been extended. 

It would seem the wise method to request that a part payment be 
made on the principal every time a renewal is asked. In this way if 
the renewal is granted, the bank is more protected, for it is self-evident 
that it will be easier for the borrower to pay a less sum at the end of 
the renewal period, and in case he cannot pay, the bank has that much 
less to lose. 

If it is at all possible, it is safe banking to have all customers clean 
up at least once a year. It is a good habit to get theminto. Too 


much renewed paper in a bank would seem to indicate that the banker 
lacked firmness or had an undesirable and possibly an unprofitable 
class of customers. It is better to lose interest than principal. It is 
even better to lose a customer than principal. It does not have nearly 
so depressing an effect on undivided profits. 











Savings and Investment Department. 


BY W. H. KNIFFIN, JR. 


| Bonds As Credit Instruments. 


INTRODUCTION. 

In all op2ratioas involving credit, it is conceded that three elements 
should enter, namely, character, capacity and capital. The quality of 
the risk d2>2ends upon the proportion of strength each element con- 
tributes. The absence of one in part or whole must be counterbalanced 
by the greater degree of another. An undertaking supported by a 
high quality of morality may fail if the ability to administer is lacking ; 
and a high capacity to administer might be used to defraud; while at 
all events there must be adequate capital, for no business can long en- 
dure without it. Honesty + ability + capital = success. 

| To discuss in all its ramifications this “‘ equation of credit,’’ is to 
write a book and is beside the present issue. 

Defined in briefest terms a bond is ‘a promise to pay under seal.’’ 
It is a certificate of indebtedness; a symbol of wealth. And being a 
promise to pay, it becomes negotiable, and an instrument of credit, and 
therefore subject to the laws of credit. It is distinguished from the 
ordinary promissory note in that it is issued as part of a series of like 
tenor and amount and generally under common security. It is more 
formal in execution, of large and uniform denomination, but a promise 
to pay nevertheless. 

As an instrument of credit it must have back of it business char- 
acter, business acumen and ultimately property in some form; or in 
lieu thereof a power which makes payment certain. 

To be sure, some bonds, like those of governments, have the ele- 
ment of character so dominant that capacity and resources need not be 
the supporting factors; nevertheless character is evidenced by the ad- 
ministrative ability both past and present. And if behind the promise 
there were not some fower to pay, the promise to pay would at critical 
times fail. 

TAXING POWER Vs. EARNING POWER. 

Bonds may be roughly divided into two classes: (a) those sup- 
ported by taxing power, and (b) those supported by earning power. 
The former includes all forms of public securities, government, state, 
territorial, county, city, town, village and school district,—in fact 
any security payable, interest and principal, out of public moneys. 
Those supported by earning power will include bonds of railroads, 
urban and suburban electric roads, light and power companies, manu- 
facturing plants, steamship, ferry, express company, telephone and 
telegraph, water, irrigation, timber, mining and drainage bonds,—in 
short, the securities of all sorts of enterprises of a private, or public 
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nature, whose ability to pay depends upon ability to earn, the prop- 
erty being of little value for purposes other than those for which it 
is peculiarly adapted. For instance, the first mortgage bonds of the 
New York Central are secured by a first lien on the great four-track 
system. But this strip of land and the rails and buildings would be of 
little value, except for railroad purposes; and while to the New York 


Central as a public carrier they are worth millions, for any other pur- 


pose they would show amazing losses. Therefore, it is not the landed 
value, however great that may be, which gives support to the obliga- 
tions of this company, but rather, it is the earning power of the trains 
that move over it that gives value to the land. It is only when such 
properties fail to earn adequately that their securities depreciate, 
receivers take possession, and reorganization and readjustment occurs. 

On the other hand, as we shall in due course see, the bonds of many 
municipalities and governments are in no sense liens on the property 
of the issuing corporation, and their strength lies in the fact that “ the 
power to tax is the power to destroy,’’ and therefore a despotic power 
which makes payment of any obligation secure so long as the people 
do not rebel against its misuse. It will be the intention of the present 
series to discuss the three elements named above in their relation to 
bond issues, taking up later the various classes of bonds to ascertain 
their rank as credit instruments. 


The Amortized Mortgage. 
A CURE FOR MANY ILLS. 

In the administration of a savings bank two investment policies 
should be in vogue: first, to obtain the highest return compatible with 
safety; and secondly, to keep a sufficient amount of the assets in liquid 
form, so that the unusual as well as usual demands may be met with- 
out sacrifice. The burden of furnishing the bank a high return devolves 
upon the mortgage loan, since it carries a more profitable rate of interest 
than the bond, and moreover, the rate can be altered to conform to 
existing conditions as occasion demands. 

Those banks which have kept well up to the limit on mortgages 
as a steady policy show the largest earning power, the largest divi- 
dends, and the largest surplus ; and conversely the smallest losses. 

The only difficulty with the mortgage loan is that it is decidedly 
non-liquid ; and while a desirable asset, it is undesirably slow. Liquid- 
ity of assets must, under present methods, be furnished by the avail- 
able fund and the bond investments, the former being the primary and 
the latter the secondary reserve. As a rule the reserve carried with de- 
pository banks is unprofitable. The writer knows of but one savings 

bank in New York State where every dollar but the till money earns a 
’ profit. This is unusual. And for this reason only the minimum amount 
necessary to conduct the business should be so carried, leaving it to the 
other liquid assets to come to the rescue when trouble threatens. 





SAVINGS AND INVESTMENT DEPARTMENT 


THE ELUSIVE BOND. 


It was a pleasurable thing to buy a bond to net seven per cent. and 
see the value go up, up, up, until it touched a 3.20 basis, knowing 
that it could not only be sold readily, but profitably. On the other 
hand, when the country was supposed to be permanently on a three 
and one-half basis and leading banks bought for a century on a three- 
twenty basis, to see values drop, drop, drop, until they touched a 4% 
basis was quite another matter ; and while the loss was a paper one, it 
became real when necessity compelled a sale. 

There are a few banks which are purely investment. institutions, 
holding all securities until maturity and never selling or trading, even 
in a good trading market. It may be that good fortune has attended 
them rather than good management. 


Where this practice obtains, their losses are book and not cash box 
losses ; but such smooth sailing is rare, and is not the general experi- 


ence. Judging from results, some banks have had no distinctive in- 
vestment policy. It has been the line of least resistance. And if their 
bond investments have been a source of anxiety and care, it may be 
because of an unwise investment policy. 

KEEPING THE ASSETS LIQUID. 

There are two methods by which a steady flow of money may be 
obtained at all times and the funds kept closely and profitably invested, 
so that any need may be met, good markets taken advantage of, and 
generally-desirable results obtained. 

First, to pro-rate the bond maturities over a series of years, so that 
a steady inflow of invested funds occurs. Thus, a bank having $5,- 
000,000 in bond investments would decide that twenty years was the 
proper maximum length of life for a bond, and arrange its maturities 
so that $250,000 would mature each year ; and therefore buy for matur- 
ity as well as for yield, and incidentally (on the short maturities) ob- 
tain better rates. This amount, together with the income from in- 
vestments, would provide ample funds for all emergencies, and make 
possible reinvestment when low prices prevailed. Many banks are 
to-day unable to profit by a five per cent. bond market by reason of the 
fact that their depositors are drawing heavily upon them for like pur- 
pose, and their bonds are largely long time, with long terms inter- 
vening between maturities, from twenty to thirty years being no 
unusual time. A frequent “turnover’’ would seem to be highly de- 
sirable from every viewpoint, not only profitable but adding fluidity to 
the bond investments. 

THE AMORTIZED MORTGAGE. 


The second method is the amortized mortgage, which for a century 
has been in vogue in Europe and which is the secret of the success of 
the European mortgage systems. The mortgage is too often looked 
upon, both by the borrower and the lender, as a fixed investment ; that 
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so long as the interest is paid the principal may remain intact. It is 
no unusual thing to satisfy a loan fifty years old for the original 
amount. And in the nature of real estate and its many vicissitudes, 
fifty years works many changes, not all to the good. A good farm, 
properly cultivated, is the only security that will of a certainty permit 
so long a loan—at least Europe has found it so—and this should be 
gradually paid off. 

The amortized mortgage is the cure for many ills. It is a two- 
edged sword, benefiting the borrower not less than the lender. In the 
first place it’ permits a larger percentage to be loaned. A mortgage 
that is good at a 60 per cent. ratio, for a fixed, or indeterminate term, 
would be equally as good on a two-thirds basis, amortized. 

In making a mortgage loan, the question should not be, How long 
can this run? but rather, How soon can it conveniently be paid off ? 
A loan on a residential property should not run over twenty years; a 
factory property, ten; a business block, thirty; a farm, forty. None 
of these terms would work injury to the borrower. It is no function of 
savings institutions to duy real estate ; it is their function to /evd on such 
securitv. And the unamortized loan is, in a sense, a purchase at least 
of an equity in the property. Therefore the debtor names the amount 
he thinks that under good times and bad, he can conveniently pay, and 
the rate is adjusted accordingly. For instance, he estimates that he 
can safely promise $80 per thousand, per year. The amortization table 
will show that in addition to the interest rate, say four per cent., this 
makes an annuity of four per cent. reducing the loan to nothing in 
eighteen years. Or, on the other hand, he decides to pay not over six 
per cent. yearly. The table will show that this annuity will reduce 
the loan to nothing in 28 years. He ‘‘ pays his money and takes his 
choice.’’ In farm loans the producing power of the land is the vital 
element; maintenance of soil fertility being taken into serious consid- 
eration, and the terms adjusted accordingly. In Europe the result has 
been eminently satisfactory. The Credit Foncier’s great success as a 
land mortgage institution is based on this principle; so, also, the 
Landschaften and mortgage banks (/Hypotheken Banken) of Germany. 

The lender, therefore, has a steady inflow of cash for the new bor- 
rowers; its risks are constantly being reduced; it need never be out 
of funds, or “ up to the limit,’’ and the principle might well be made a 
compulsory feature of our savings bank loans. Moreover, it is a stim- 
ulus to the borrower to save and get out of debt. It is no new or untried 
thing, the aversion of so many of our administrative officials, being 
tested by time and in its workings merely a matter of bookkeeping. 
By this process, and this only, can the mortgage loan, the chief and 
best asset of our savings banks become liquid. It will surely prove a 
cure for many, if not all, the ills that attend the loaning of other 
peoples’ money on landed security. Europe has proven its worth; 
America might well adopt it. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF FORGED CHECK. 


Editor Banking Law Journal. Los ANGELES, CAL., August 25, 1913. 

DEAR Sir :—If my memory serves me right, within the last two or three years 
I have noticed decisions in favor of banks, where they have paid checks against 
forged signature of drawer. In other words, where the bank has paid check on 
forged signature of maker, and the delay in calling attention to the fact to the 
party cashing the same has not put the party cashing the check to any disad- 
vantage, the bank can recover. 

For instance : A cashes check of B on C. Bank, and at the time of doing so 
does not know the signature of B, and does not know the payee or the party for 
whom he paid check, simply taking a chance when cashing the check. The check 
is paid by C. Bank, and the forgery not discovered for ten days or more thereafter, 
or until the pass book is balanced at the end of the month. A could not remember 
the party for whom he cashed the check, and in consequence C. Bank contends that 
A should reimburse them, as the delay in returning check has not caused them any 
loss. Had the check not been paid when presented, but returned to A, he would 
have lost the amount, as he did not know the party for whom check was cashed. 

If you can refer to any decisions of this character appearing in the BANKING 
Law JOURNAL or otherwise, would be pleased to have you do so. Yours truly, 

CASHIER 


Answer :—The above inguiry presents two questions on each of which 
there has been a conflict among the authorities. 

The first question is this :—Can a drawee bank, which has paid to 
an innocent holder a check bearing a forgery of one of the signatures 
of one of its depositors, recover the amount from the innocent holder 
upon discovering the forgery, where to permit a recovery by the 
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drawee would place the holder in no worse position than if the drawee 
had detected the forgery and refused payment of the check on pre- 
sentment ? 

It is a general rule that a drawee is bound to know the signature of 
his drawer and cannot recover back the money which he has paid to the 
innocent holder of a forged bill. At one time the rule was much more 
rigidly enforced than it is to-day. From time to time certain excep- 
tions have been made to it until now there are many circumstances 
under which a drawee bank is allowed to recover money which it has 
paid on a forged check, even though the payment has been made toa 
bona fide holder. 

There are several decisions which, although it cannot be stated 
positively that they represent the weight of authority, answer the 
above question in the affirmative and allow a drawee bank to recover 
the money it has paid on a forged check where the person to whom the 


payment was made is not thereby placed in any worse position than he 
would have been had payment of the check been refused on present- 
ment. It has been so held in Williamsburg Trust Co. v. Tum Suden, 
120 N. Y. App. Div. 518, 105 N. Y. Supp. 355, 24 B. L. J. 629; First 
Nat. Bank v. Ricker, 71 IJ]. 439, 24 B. L. J. 954; First National Bank 
v. First National Bank, 4 Ind. App. etc., 30 N. E. Rep. 808; Canadian 
Bank of Commerce v. Bingham, 30 Wash. 484, 71 Pac. Rep. 43, 60 L. 


R. A. 955; First National Bank v. Bank of Wyndmere, 15 N. D. 299, 
108 N. W. Rep. 546, 23 B. L. J. 797. 

In these cases it generally appears that a bank or individual cashes 
a check, either without inquiry as to its validity or in reliance upon 
the indorsement of the person transferring the check. The person who 
receives the cash for the check disappears immediately. Ifthe drawee 
bank were to discover the forgery upon the presentment of the check 
and refuse to pay it, the bank which cashed the check would have to 
standthe loss. If the drawee bank pays the check without discovering 
the forgery then it is argued that the drawee should be allowed to 
recover the money back, since allowing such a recovery leaves the bank 
which cashed the check in the same position that it would have been in 
had payment of the check been refused upon presentment. 

The second question presented by the above inquiry is this:—Isa 
bank which cashes for a stranger a check drawn on another bank under 
any duty or obligation to inquire into the identity of the stranger or 
investigate as to the genuineness of the check, or may it rely on the 
drawee bank to ascertain the genuineness of the check upon its being 
presented for payment, and hold it to such payment once it is made? 
On this question the authorities are also divided. By some of them it 
is declared that the fact that a bank receives a check from a stranger 
and does not communicate that fact to the drawee bank is not sufficient 
to render it liable to the drawee where the latter pays the check and 
afterwards discovers it to be a forgery. Commercial & Farmers’ 
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National Bank v. First National Bank, 30 Md. 11, 19 B. L. J. 256, 24 
B. L. J. 949; see also Iron City Nat. Bank vy. Peyton, 15 Tex. Civ. 
App. 184, 39S. W. Rep. 223, 21 B. L. J. 489. In the case of Salt 
Springs Bank v. Syracuse Savings Inst., 62 Barb. (N. Y.) 101, it was 
said: “The defendant owed the plaintiff (drawee) no duty, imposed 
by custom or otherwise to inquire into the genuineness of the check. 
It had the right to take the risk of advancing the money on it if it was 
forged, or if, for any other reason, the bank was justified in refusing 
to pay it. The plaintiff's counter was the proper place to ascertain 
whether the check was genuine.’’ 

On the other hand it has been held, and apparently by the weight 
of authority, that a bank which cashes a check for a stranger, is bound 
to make reasonable inguiry as to his identity and a reasonable attempt 
to ascertain whether or not the instrument is valid, and that, by in- 
dorsing it, or presenting it, or putting it into circulation, the bank 
impliedly represents that it has performed this duty. People's Bank 
v. Franklin Bank, 88 Tenn. 299, 19 B. L. J. 730; Woods v. Colony 
Bank, 114 Ga. 683, 40 S. E. Rep. 720, 29 B. L. J. 282; Newberry 
Savings Bank v. Bank of Columbia, S. C., 74S. E. Rep. 615, 29 B. 
L. J. 581; National Bank of North America v. Bangs, 106 Mass. 441, 
24 B. L. J. 951; First Nat. Bank v. First Nat. Bank, 151 Mass. 280, 
19 B. L. J. 254, 24 B. L. J. 952. 


STOPPING PAYMENT OF CHECK. 

Editor Banking Law Journal. Pium Brancu, S. C., AuGcust 28, 1913. 

DEAR SIR:—We would appreciate it if you would explain under what conditions 
payment of a check cannot be legally stopped. For instance, A gives B a check 
for a certain amount on a condition. _B takes the check to a bank other than the 
one on which it is drawn and gets it cashed, the bank not knowing the condition on 
which it was given. B fails to meet the condition with A, and A notifies the 
drawee bank to stop payment. The fact being that the bank that cashed this 
check is a holder in due course and for value received, can it force the payment of 
such check ? Yours truly, CASHIER. 

Answer:—In South Carolina payment of a check cannot be stopped 
as against a holder in due course. The right of the drawer of a check 
to stop payment of it is not the same in all states. It depends largely 
upon the effect which is given toacheck. Inthe vast majority of states, 
including those which have adopted the Negotiable Instruments Law, 
the delivery of a check does not operate as an assignment; that is, it 
gives the payee or other holder no rights directly against the bank on 
which it is drawn or against the funds there on deposit. In such states 
the drawer of a check may always stop payment and, if the bank fails to 
carry out the instructions of the drawer in this regard, it is liable in 
damages tothe drawer. As a general rule no distinction is made, in 
the matter of the drawer’s right to stop payment, between the case 
where the check is still in the hands of the payee, and the case where 
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the check is in the hands of a holder in due course. However, in one 
state, Tennessee, where a check is held not to operate as an assign- 
ment, it has been expressly held that a bank is not liable to its deposi- 
tor for ignoring a stop payment order, where the check is in the hands 
of a holder in due course. Unaka National Bank v. Butler, 113 Tenn. 
574, 83 S. W. Rep. 655. This rule seems to work out justice to all par- 
ties. Ifthe bank were to carry out the instructions and stop payment 
the drawer would still be liable in an action by the bona fide holder. 
And since the drawer really loses nothing by the bank’s neglect the 
bank should not be held liable in damages. 

South Carolina is one of the states which holds that a check is an 
assignment of a portion of the deposit against which it is drawn equiv- 
alent to the amount of the check. Southern Seating & Cabinet Co. v. 
First Nat. Bank, 87 S.C. 79,68 S. E. Rep. 962. In the states in which 
a check is an assignment it is held, nevertheless, that payment ofa 
check may be stopped as against the payee of the check. Tramell v. 
Farmers’ National Bank, 11 Ky. Law Rep. 900, Taylor v. First National 
Bank, Minn., 138 N. W. Rep. 783. It should be noted that, in these 
two states, Kentucky and Minnesota, the Negotiable Instruments Law 
has been adopted, under the provisions of which a check is not an as- 
signment. But, where a check still operates as an assignment, pay- 
ment thereof cannot be stopped as against a bona fide holder. A South 
Carolina authority for this proposition is the case of Loan & Savings 
Bank v. Farmers & Merchants’ Bank, 74 S. C. 210, 54S. E. Rep. 364. 

The holder in due course of a check in the state of South Carolina, 
therefore, can enforce the check against the drawee bank, notwithstand 
ing that the drawer of the check has countermanded its payment. 





WHERE CHECK PRESENTED FOR AMOUNT LARGER 
THAN DEPOSIT. 


Editor Banking Law Journal. Marion, Ark., September 22, 1913. 

DEAR Str !—We had a case where a depositor had on deposit $6. <A party 
presented a check for $8, we declined to pay it on account of not sufficient funds. 
The party presenting the check wanted to get the $6, but we told him we would 
rather not pay this amount inasmuch as we could not pay the full amount of the 
check, and he then asked to be allowed to deposit $2 to the account and cash his 
check, which we allowed him to do. 

We would like to have your opinion of this transaction. Yours truly, 

CASHIER. 

Answer :—The above inquiry has been recently fully answered in 
this column. See the April, 1913, JouRNAL at page 325, and the 
September, 1913, number at page 759. Briefly, where a check is pre- 
sented to the bank on which it is drawn and the amount on deposit to 
the credit of the drawer is less than the amount of the check, the 
bank is under no obligation to pay the amount on deposit, nor to credit 
it against the check. It may, however, if it wishes, credit the amount 





INQUIRIES AND CORRESPONDENCE 835 


against the check, or it may pay the amount to the holder of the check. 
In the event of its paying the amount, it is entitled to take the check 
as evidence of its payment. If the checkholder deposits enough to 
make up the amount of the check and then receives the entire amount 
in payment of the check the transaction is the same in effect as if the 
checkholder accepted the amount of the deposit, and surrendered up 
his check, without going through the formality of depositing the defi- 
ciency. It should be stated, however, that there are not many deci- 
sions on the point and that the rights of the bank, in such cases, are 
not clearly settled by the authorities. There is an English decision to 
the effect that, where a bank, upon having presented to it a check for 
an amount greater than the amount on deposit, allowed the check- 
holder to place enough money to the credit of the drawer to make up 
the amount of the check, and then paid the entire amount to the 
holder, it thereby rendered itself liable to the drawer for the amount 
on deposit at the time when the check was presented. 

Undoubtedly the safer course for the bank to pursue in such a case 
is to refuse to pay the check for want of sufficient funds. 


FORM OF SIGNATURE ON TRUST RECEIPT. 


Editor Banking Law Journal. MONTREAL (Can.), September 8, 1913. 
DEAR SiR :—In our business we establish many what we call ‘‘ Money Order 
Agencies ;’’ that is, we place a supply of our money orders with individuals, part- 
nerships and corporations, who either use the orders in their own business or sell 
them to the public. In either case we allow them a part of the regular charge as 


their commission. At the time the orders are delivered to the agent we take a re- 


ceipt for the orders delivered as per form attached : 

I (or we) of the City of having been appointed 
by the First National Bank as agent (s) for the sale of its signed Money Orders in 
accordance with instructions issued by said bank, do hereby accept the responsi- 
bility of due issue of any of said paper which has been or may hereafter be deliv- 
ered to me (or us) or to my (or our) authorized representative, for sale, and under- 
take to account therefor; and further agree to keep said paper and the proceeds of 
sale of same, in trust, entirely separate and distinct from other funds in my (or our) 
hands. 

Dated at 

[Seal } 


Witness 


I should like some information as to how this receipt should be signed, in the case 
of an individual doing business under an assumed name, in the case of a partner- 
ship and in the case of a corporation. 

I have in mind an individual doing business under the name of ** Jones Bros.’’ 
How should he sign the receipt ?—‘‘ Jones Bros. ,’’—‘‘ Jones Bros., per H. S. Jones’’ 
or simply ‘‘ H. S. Jones’’ (his real name). Would a receipt signed simply ‘* Jones 
Bros.’’ bind him, if actually signed by him ? 

Suppose A. B. & C. are partners doing business under the name of ‘‘ The John 
Jones Company,’’ would the words ‘‘ The John Jones Company ”’ be a sufficient 
signature on the receipt if made by a partner authorized to sign same, or should 
all the partners sign their names individually under the firm name? I have been 
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told that a trust agreement of this kind is not binding unless signed by all the part- 
ners individually. Is this so? 

In the case of a corporation, I presume the corporate name, per ‘‘ John Jones, 
President,’’ Secretary, Treasurer, etc., is sufficient. Is it necessary for more than 
one officer to sign the receipt and is the corporate seal necessary ? 

Yours truly, FINANCIAL AGENT. 

Answer:—Where a person is conducting a business under an as- 
sumed or trade name he may bind himself on a contract or receipt by 
signing either the assumed name or his individual name, or the assum- 
ed nim2 followed by hisindividualname. Infactan individual may bind 
himself by any signature which he chooses to use for that purpose. If 
he intends to sign an instrument and become individually bound on it, 
the form of his signature is immaterial. 

Where a firm name has been adopted, one partner has, ordinarily, 
no power to bind the firm by a contract executed in any othername. If, 
however, all the partners join in the contract, they may bind the firm 
in their individual names, notwithstanding the fact that there is a firm 
name, and it is said in 22 A. & E. Encyc. of L., page 78, that it is pos- 
sible that one partner could bind the firm by signing the true names of 
all the partners. 

A notable exception to the general rule as to the use of the firm 
name is found in the case of a conveyance of real property. Since the 
legal title to real estate can be held only by a person or a corporate en- 
tity, a partnership cannot take nor transfer such legal title in the firm 
name. But, in this case, we know of no reason why the receipt should 
be signed in the individual names of the partners. A partnership may 
act as an agent and as such may hold funds for the benefit of its princi- 
pal. And in the event of the bankruptcy of the firm the money in its 
hands collected for the principal would belong to the latter and would 
not be deemed assets of the firm to be divided up among the general 
creditors. 

In the case of a corporation a contract may be signed “* The Jones 
Company, by John Jones, Pres.’’ The question as to the proper offi- 
cer or officers to sign a contract on behalf of a corporation depends 
upon many different considerations. The statutes sometimes contain 
provisions as to what officers of certain corporations are authorized to 
sign contracts in its behalf. Andthe charters of corporations frequent- 
ly contain requirements for the execution of contracts made by the cor- 
poration. These provisions should be complied with. Often the by- 
laws of a corporation specify the manner in which corporate contracts 
shall be executed. By-law provisions, however, are not binding on 
persons who have no notice of them. 


It was formerly held that a corporation could not contract except 
under its corporate seal, but this rule is not applied at the present time. 
In’ Thompson on Corporations, section 1920, it is said:  ° While the 
courts were slow to recede from the time-honored doctrine of the use of 
the seal, they were not only forced to follow the principles of business 
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necessities, but on equitable grounds were compelled to lend their aid 
to the relief of individuals who had contracted with corporations with- 
out the use of the seal and where the corporation had received the bene- 
fit of the contract. Hence, they drifted away from the old and inse- 
cure moorings, and it has now become the settled American doctrine 
that corporations may execute binding contracts without affixing the 
corporate seal, and that they may be bound by contracts of their agents 
within the scope of their authority, or implied from the course of deal- 


ime.’” 


EFFECT OF TRANSFERRING JOINT OR ALTERNATE DE- 
POSIT TO NEW ACCOUNT. 
Editor Banking Law Journal New YORK, September 19, 1913. 
DEAR SIR:—On page 66 of Brady on Bank Deposits appears paragraph 29, en- 
titled: ‘‘ Right of bank to pay joint and alternate deposits.’’ This states that 
During the lifetime of both parties to a joint or alternate deposit, the bank may 
pay either party.’’ 
Now suppose the money is not paid to one of the parties but is transferred by 


i I 
him to another account in his or her name alone, or in trust for some other person, 


would the bank be protected as it would be if it had paid the money ? 
The elucidation of this point will be gratefully appreciated as it has been the 
subject of argument among us and I thank you in advance for your answe1 
Yours truly, SUBSCRIBER. 
Answer:—The question raised seems to depend upon a determina- 


tion of what is the proper construction of the word “ paid.’’ 

Section 144 of the New York Banking Law provides that when a de- 
posit is made in a savings bank by any person in the names of such 
depositor and another person and in form to be paid to either or the 
survivor of them, such deposit and any additions thereto * * * may be 
paid to either during the lifetime of both.’’ (See Bank Deposits, page 
296.) 

Under this provision it seems clear that a bank is authorized to pay 
over in cash to one of the parties to a joint or alternate deposit the 
amount on deposit, and then accept the cash from the party to the credit 
of a new account, either in his own name or otherwise. If the party, 
instead of withdrawing the money, directs the bank to transfer it to a 
new account the transaction is in effect a payment of the money anda 
redeposit of it. And, in carrying out the direction of the party, the 
bank is in the same position as if it had paid the money to him and per- 
mitted him to again deposit it in a new account. 

So far as we know this has not been directly so held in connection 


with a joint or alternate account. But the same point has been raised 
in cases involving an overdraft. In the case of Oddie v. National City 
Bank, 45 N. Y. 735, A, a depositor in the defendant bank, delivered to 
the bank for deposit a check drawn by B, another depositor in the bank. 
The amount of the check was credited to A’s account, but before the 
ctose of business hours on the same day the bank attempted to return 
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the check because it was drawn against insufficient funds. It was held 
that the check had been faid and the transaction closed. The court 
said: © The legal effect of the transaction was precisely the same as 
though the money had been first paid to the plaintiff (A), and then 
deposited.’’ In other words, a deposit may be fa/d by transferring it 
to the credit of another account without going through the formality 
of delivering the amount of money on deposit. 

Of course, if a deposit is transferred as outlined in your letter, and 
adverse claims to it are made while the money is still on deposit in the 
new account, the bank may interplead the rival claimants in an action, 
let them settle between themselves the disputed question of ownership, 
and pay the fund over to the successful party. 


WHAT NEW YORK CHAPTER IS DOING. 

According to the Year Book, published by New York Chapter A. I. B., this organi 
zation has arranged an elaborate plan of education for the approaching fall and winter 
season. The president announces that a curriculum has been prepared not equalled by 
any other chapter in this country. The following courses are embraced in the plan 

(1) Practical Banking. This will consist of twenty-two lectures by New York 
Chapter men on the following subjects: The Duties of Junior Clerks; The Duties of 
Senior Clerks; Executive and Administrative Functions, and Specialized Banking. (2) 
Commercial Law, consisting of twenty-six lectures by Milton W. Harrison of the Brook- 
lyn Savings Bank. (3) Business Conditions. Ten lectures by Dr. John Franklin Crowell 
(4) English and Public Speaking, conducted by H. N. Drury, of Stuyvesant High School 
(5) Bank Advertising and Financial Publicity. Three lectures by Fred W. Ellsworth 
of the Guaranty Trust Company. (6) Post Graduate Work. This will be for institute 
graduates and other advanced students under the direction of B. P. Gooden and V. F. 
Hann. The membership of New York Chapter is approximately two thousand men and 
the practical good they are accomplishing, both for themselves and others, in spreading 
the knowledge of fundamental banking principles, can hardly be estimated 





AN A. 1. B. MAN PROMOTED. 

Alfred W. Hudson, of New York City, has been elected vice president of the First 
National Bank of Syracuse, N. Y. Mr. Hudson has been in the banking business ever 
since he finished his education. His first position was with the Fifth Avenue Trust 
Company. He subsequently was appointed to a position in the New York State Banking 
Department, passing the civil service examination and ranking second out of one hun 
dred and fifty applicants. In 1909 he became secretary in the Financial Department of 
the New York State Comptroller. In 1911 he was elected vice-president of the Windsor 
Trust Company of New York, holding the office until that company was merged with 
the Empire Trust Company with which he has since been identified. Mr. Hudson has 
been a member of the Institute of Banking since it was founded and was president of 
New York Chapter when elected to his present position 














CONVENTION OF AMERICAN INSTITUTE OF 
BANKING. 


The eleventh annual convention of the American Institute of Banking was held 
in Richmond, Va., September 17 to 20. In point of size, educational and social 
features, it was the greatest in the history of the Institute. Over 1,000 delegates 
attended, registering from every section of the United States and also from Havana, 
Cuba, which has a flourishing Chapter. 

Washington (D. C.) Chapter had given a general invitation to delegates passing 
through the city, to stop over. Accordingly several hundred gathered and were 
right royally entertained by the Chapter ‘+ boys.”’ Special cars carried the visitors 
to Arlington Cemetery and Alexandria. At the latter place, a stop was made to 
allow all to visit the historic church and to inspect the pews of George Washington 
and Robert E. Lee. Mount Vernon was also visited where the old home of 
Washington was inspected and the delegates had their pictures taken. 

The convention, which met in the Jefferson Hotel, was presided over by B. W. 
Moser, of the St. Louis Union Trust Co. After the usual routine work, reports of 
committees, etc., the first day’s session was adjourned. The entertainment com- 
mittee then took charge and carried the delegates to places of interest in and about 
Richmond, including a visit to the Virginia Country Club, followed by dinner and 
a dance. 

On the second day the convention listened to an address by Senator Burton, of 
Ohio, on ‘* Proposed Currency Legislation.”” The feature of the day’s session was 
talks on ‘* Bank Advertising and Business Building” conduct«d by Fred W. Ells- 
worth, publicity manager of the Guaranty Trust Company of New York. The fol- 
lowing well-known members responded: ‘* Bank Publicity,” C. B. Hazelwood, 
Union Trust Co., Chicago; *‘ Business Building Methods,” L. A. Mershon, United 
States Mortgage and Trust Co., New York; ‘‘ The Personal Element ’ F. M. Pol- 
liard, Exchange National Bank, Pittsburgh. 

By way of introduction Mr. Ellsworth said: 

‘*Now what is the object of bank advertising? Many banks and many busi- 
ness houses advertise to ‘get’ business. And it is right there that they make their 
mistake. All advertising should be for the purpose, not of getting business, but of 
building business, and this will explain the significance of the title chosen for this 
symposium to-day—Bank Advertising and Business Building. According to the 
Standard Dictionary to ‘ get’ is * to gain or come into possession of; to obtain in any 
way, especially by labor or effort.’ Nowhere among the long series of definitions 
under this verb is there any reference made whatever to permanence. On the other 
hand, according to the same authority, to ‘ build’ means to construct or erect; to 
put together by successive additions; to establish anew; to renew; to strengthen.” 

The ‘‘ talk * of Mr. Mershon, Publicity Manager of the United States Mortgage 
& Trust Company of New York, was not only very interesting but practical. He 
said in part: 

‘* The question is now asked: How many of the following advertising mediums 
shall a bank use ? 

NEWSPAPERS ? 

‘‘Undoubtedly. There is very little left to say, however, after having read 
such booklets as ‘ Bank Advertising,’ ‘ Why Banks Should Advertise,’ ‘ Bank Pub- 
licity,’ ‘ Does Bank Advertising Pay ?’ and ‘ The Bank and the Newspaper,” all of 
which are available to Institute men. Just a few words about human interest and 
timely advertisements. Two men brought to the Trust Department of the com- 
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pany in Philadelphia with which I was connected a will. It was a home-made in- 
strument and found to be defective. It furnished material for several advertise- 
ments. The great Equitable fire in New York furnished material to exploit the safe 
deposit end of the business. It was thought that the Titanic disaster would de- 
crease foreign travel, so that a series of advertisements under the title ‘Home 
Travel’ were published in connection with the sale of travelers’ checks and letters 
of credit. 

‘*A resultful advertisement should contain a large element of real news if it is 
placed in a newspaper. It should be dignified. It should never be aimed at your 
competitor. 

‘* There reached my desk a few days ago a company advertisement in the form 
of ‘A Prayer.’ Do not commercialize ideals—it never pays.” 

MAGAZINES. 

The eff sctive alvertising of the A. B. A. Travelers’ Checks has been produc- 
tive of splendid results through this medium. The ‘+ Banking by Mail” plan has 
also been presented with large results. A useful set of questions can be found in 
the following: 

1. Is the magazine an established institution ? 

Does it fill a real need, or is it merely a money-making enterprise‘ 
Who are the publishers?) What is their aim? 

Who are the readers?) Why do they subscribe?) What do they pay? 
Waat kinds of advertising in the magazines are profitable? 

What is the rate, and how much circulation does the rate buy? 

Although this list of questions was not made to govern bank advertising, they 

be found adaptable to this class of business.” 

W. J. Bryan, Secretary of State, also addressed the convention. His speech 

hiefly devoted to a defense of the Glass-Owen currency bill. 

T ie long-talked-of inter-city debate between Chicago and Pittsburgh was with- 
out doubt the most interesting feature of the convention. The subject chosen for 
discussion was: 

** Resolved, That So-called Blue Sky Legislation would be for the best inter- 
ests of the people of the United States.”” There were three debaters and an alternate 
on each side, Pittsburgh taking the aflirmative. The judges decided in favor of 
Pittsburgh. 

There was also a symposium on *‘ Clearing Houses and the Extension of their 
Functions,” directed by O. Howard Wolfe, president of New York Chapter and also 
secretary of Clearing House section of the American Bankers Association. The 


} 


participants were Charles A. Ruggles, of Boston Chapter, J. A. Broderick, of New 


York Chapter, and Jerome Thralls, of Kansas City Chapter. 


Tae following were elected officers for the ensuing year: President, H. J. 
Dreher, Milwaukee; vice-president, J. D. Garrett, Baltimore; secretary, W. B. 
Kramer, Scranton; treasurer, M. J. Malcahey, Minneapolis; executive council, E. 
J. Morris, Philadelphia; W. O. Bird, Denver; Geo. H. Keesee, Richmond. 

Mr. Dreher, the newly-elected president, is assistant cashier and manager of the 
bond department of Marshall & Ilsiey Bank, Milwaukee. 

After selecting Dallas, Tex., as the place for holding next year’s meeting, the 
convention adjourned szze dze. A special train then conveyed the delegates to Old 


Point Comfort, and Fortress Monroe and Williamsburg were visited. 








CONFERENCE ON CURRENCY REFORM UNDER 
AUSPICES OF ACADEMY OF POLITICAL 
SCIENCE. 


The second national conference on currency reform was held, under the auspices 
of the Academy of Political Science, in New York City, at the Chamber of Com- 
merce, October 14. Senator Robert L. Owen, of Oklahoma, opened the administra- 
tion’s campaign of education in behalf of the pending currency bill with an address 
which might, very properly, be placed under the caption of ‘+ Ingrate Country 
Banks,” 

He presented the alternative of submission of national banks to the programme 
of currency reform or abandonment of the national banking system. The Senator 
hotly resented the attacks upon the measure and after a spirited exposition of its 
provisions offered to answer questions; quickly repenting, however, his imprudence, 
When Edward Seligman asked why reserve banks should be compelled to discount 
paper for each other, his only retort was that in emergency a force pump was neces- 
sary to compel accommodations. To an ironical question of J. Harsen Rhoades, if 
the German plan of appointment of bank officials for life had been considered in 
the plan of the Federal Reserve Board, the Senator replied that ‘‘ in this country men 
lived too long.” But he made no reply to a query of B. F. Harris, of Champaign, 
Ill., why 2 per cent. bonds, held by national banks forced out of the system, could 
not be redeemed at par by the government, and peremptorily refused ‘‘ to take up 
further time,”’ with answers to questions. 

Senator Owven’s bald proposition that national banks were not compelled to 
stay in the system created au impression that the purpose of the bill imposed terms 
which would force the abandonment of the national system. He deplored the in- 
gratitude of the country banks who had been built up by the government. Now 
that it had decided that its duty was to take control of the credit system to prevent 
panics and invited their co-operation, their failure through apathy, indifference, 
neglect or zgnorance, to do so, would destroy the national banking system. The 
speaker sneered at the claims of country national banks that they would be deprived 
of their revenues and assured them that the Federal Reserve Board would ‘ fix the 
proper rates.” 

Congressman Robert J. Bulkley, of Ohio, was equally uncompromising. He 
declared that banks must accept the situation and recognize the necessity of co- 
operation with the plans of the administration. 

A. Birton Hepburn, chairman of the Currency Commission, declared there was 
no precedent, on the part of any civilized government, for the compulsion of national 
banks to furnish all the capital of regional banks and half of their reserves for de- 
posit therein, without assurance of banking experience in management of their funds. 
Its enactment might lead to all sorts of socialist schemes for change in the owner- 
ship of property and gave every reason to expect a repetition of the troubles of 
18953. 

Congressman Carter Glass was unable to attend on account of illness. He sent 
his address which was incorporated in the minutes. It claimed that the opposition 
to the currency bill was inspired by the provision that ‘+ deposits in other national 
banks,” could no longer be counted as legal reserve; a method which Mr. Glass 
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declared facilitated stock speculation at the money centers. He asserted that the 
House bill proposed to cut that cancer out. 

The sessions were continued on Wednesday at Earl Hall, Columbia College, 
winding up with a banquet at the Hotel Astor in the evening. 

Ex-Senator Nelson W. Aldrich, of Rhode Island, was the principal speaker at 
the banquet which was attended by over 600 prominent leaders in business and finan- 
cial life. Senator Aldrich denounced the currency bill as an endeavor to secure by 
partisan legislation, the triumph of the populist and greenback doctrines and prin- 
ciples which have received the repeated condemnation of the American people at 
the polls, and caustically commented: ‘‘If the bill should be enacted into law, Mr. 
Bryan will have achieved the purpose for which he has been contending for a 
decade.” The speaker quoted from the writings of Woodrow Wilson to show that 
prior to his election as president, very few realized that his success involved reopen- 
ing, on the part of Mr. Bryan and his friends, the controversies of the past. 

Mr. Aldrich considered the inclusion in the bill of the government note issues 
as a great personil triumph for Mr. Bryan, but also an ‘‘ emphatic condemnation of 
the theories of government and the economic teachings of every Democratic leader 
from Andrew Jackson and Thomas H. Benton to Samuel J. Tilden and Grover 
Cleveland.” He lamented that while the support of Mr. Bryan’s following un- 
doubtedly was necessary to secure any present legislation upon the subject, it was 
unfortunate that it seemed necessary to sacrifice the cherished principles and tradi- 
tions of a great political party. 

The speaker pointed out that in all commercial nations the note issues were 
made through chartered binks. He found no limits to inflation in the Glass-Owen 
bill except reserve requirements of the regional banks, but the obligations of redemp- 
tion of reserve notes issued by the government, imposed upon the Treasury the ne- 
cessity, along with the d2posit of revenues in regional banks of maintaining their par- 
ity by gold redemption; it would have to bear the entire burden without reserves of 
any kind. Mr. Aldrich said that by the establishment of the Federal Reserve 
Board and binks, there would be created a government bank of issue and discount 
with p>wers greater than those of any central bank iu existence; some of which the 
he added, *‘ to control 


” 


courts would declare unconstitutional. ‘‘ It might be able, 
elections and insure the success of a political party, but in times of distress it would 
have no power to preserve public or private credit. It would have no status in the 
commercial world, and its standing at home would be fixed by its importance as a 
political machine rather than a force in financial circles.” 

Senator Aldrich vigorously asserted that it was unfair to impose conditions on 
the national banks which would be likely to drive them into state charters, and 


predicted that the resulting disarrangement of credits, the contraction of circulation 


of money and the loss of confidence, would end in a financial panic such as had never 
been seen in any country. He forecasted the sequence of events that would follow 
the enactment of the pending currency bill in the following order: (1) Confusion 
and uncertainty; (2) readjustment of credits and withdrawal of deposits; (8) con- 
traction of credit facilities and loans; (4) expansion of currency; (5) inflation of 
credits and disastrous speculation. 





CONVENTION OF AMERICAN BANKERS ASSO- 
CIATION. 


“THE thirty-ninth annual convention of the American Bankers Association was 

held in Boston, October 6 to 10. More than 4,000 delegates, from every sec- 
tion of the country, representing over 14,000 banking institutions were gathered 
together to discuss financial conditions in general and the proposed change in the 
banking law in particular. Without doubt this convention will go down into his- 
tory as the most important, in many respects, that has ever been held since the 
association was organized. Its action in regard to the pending currency legislation 
in Washington will be far-reaching and cannot fail to have great influence with those 
who are now engaged in shaping such financial legislation. The prominence of the 


organization, the vast amount of capital represented by it and its practically unani- 


mous expression of opinion, will carry with it a weight that should be felt from one 
end of the nation to the other and can but be productive of good results. 

As preliminary to the convention proper, a special meeting of over 2,000 bankers 
representing the smaller and medium-sized banks of the West and Southwest having 
a capital of not less than $25,000 or more than $250,000 was held on October 6, to 
consider the Glass-Owen bill from their standpoint, and decide upon a uniform 
course of action to be taken. Many speeches were made proand con. Finally 
George W. Rogers, cashier of the Bank of Commerce, Little Rock, Ark., offered a 
resolution which was adopted with great enthusiasm. It assails the features of the 
bill objectionable to the country or small bankers, leaves discussion of other pro- 
visions to the city bankers and calls for a fair hearing by Congress. The resolution 
says: 

‘*That government bonds have been purchased by country banks at a price that 
would be unjustified except for circulation and depository privileges that attach to 
them. These bonds are now selling under par. The good faith of the nation and its 
credit must remain unimpaired. If national bank notes are to be retired there should 
be exchanged for these bonds a new security that will sell apon its own merits at 100 
cents on the dollar in the markets of the world, and banks desiring to liquidate their 
circulation should be given the right to have their bonds retired at not less than their 
face value. 

‘* That any unnecessary restrictions placed upon the acceptance and investment of 
savings deposits is unwise. The prosperity of the people depends much upon the profit- 
able use of their earnings. Country banks have always encouraged thrift on the part of 
their customers and others resident in their respective localities. Many millions of 
savings deposits have thus been created. 

‘‘In cural communities there is no need for separate savings banks. Banks doing 
a commercial business are now satisfactorily caring for this business. 'These deposits 
are safely loaned out at home. There is rarely any local market for bonds of any char- 
acter. To require country banks to invest savings deposits in any one class of securities 
to forbid their use for local farming and business needs, to divert this money from local 
to foreign purposes, will seriously cripple the credit of their customers and result in the 
very disaster which is the aim of this legislation to prevent. Segregation of savings 
deposits, the setting aside of separate capital, the creation of two banks under the same 
management and under one roof, will place a burden upon country banks which they 
cannot bear, and will deny to their patrons facilities which they require and now enjoy. 

‘*That Section 17 of the bill should be amended in so far as it refers to matters 
pertaining to exchange. We suggest that Section 17, page 33, be amended by elimin- 
ating the last word on line 15, the first five words on line 16 and the kalance of the 
section after the eighteenth line, leaving the last paragraph of Section 17 to read as 
follows: 

‘**«Tt shall be the duty of every federal reserve bank to receive on deposit, at par, and 
without charge for exchange or collections, checks and drafts drawn by any of its de- 
positors upon any other depositor, and checks and drafts drawn by any depositor in any 
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other federal reserve bank upon funds to the credit of said depositor in said reserve bank 
last mentioned.’ 

‘* Exchange profits represent a large part of the total net earnings of country banks. 
It is a proper charge for a fair service rendered. The bill as now drawn will decrease 
the net earnings of the average country bank by not less than 25 per cent., and many of 
them much more. This gain will not go into the pockets of the business men of Amer- 
ica, but will be enjoyed solely by the banks of the collection centres which are now 
making satisfactory profits. The result of this section will be to take income from 
banks that can least afford the loss and give this money to banks that are already earn- 
ing satisfactory profits. 

‘** In addition to the above, the bill provides a radical change in the method of hand- 
ling country items. It provides that they shall be cleared and not collected. To 
accomplish this it would require that the small country banks keep in the federal reserve 
banks an amount in excess of their legal reserve sufficient to care for their clearings from 
two to six days, depending entirely upon the distance and time they are from the bank 
acting as such clearing house. 

‘*That whatever percentage of reserves is agreed upon should carry with it the right 
to keep not less than one-third of such reserves with approved reserve agents in fiscal 
centres. The reduction of reserve from 15 to 12 per cent. is no real advantage to the 
country bank. Very few country banks can do business without having alarger amount 
of funds either in vault or with nearby connections. These connections must be main- 
tained after the passage of this law. The money so held by them should be counted as 
a part of country bank reserves. 

‘This means that the great majority of country national banks must surrender 
their charters or retire from business. The exchange and savings sections of the bill 
will so reduce our earnings that most country banks will show net operating losses in- 
stead of the reasonable profits we now enjoy. 

‘*We desire to do our full duty to the country, but our duty to stockholders and 
customers must not be disregarded. We desire to become members of the federal sys- 
tem and assist in making it the success it ought to be and can be made. 

‘«We earnestly call upon Congress to consider this resolution as a formal expression 
of opinion on the part of the country bankers, who realize the seriousness of the situa- 
tion that now confronts them. 

‘‘And finally we ask for the committee that will present this resoiution to the Com- 
mittee on Banking and Currency of the United States Senate an opportunity to be fully 
heard in the premises.” 

The first and second days were devoted chiefly to the meeting of the executive 
council, the various committee meetings and the regular meetings of the different 
sections. 

The first day’s session of the convention was on October 8, at Symphony Hall. 
The convention was called to order by the first vice-president, Arthur Reynolds, after 
which the delegates were welcomed, on behalf of the Boston bankers, by Thomas P. 
Beal, president of the Second National Bank, and also of the Boston clearing hcuse, 
and on behalf of the city by Mayor John F. Fitzgerald, who said in part: 

‘* As a meeting place for this convention the selection of Boston was most ap- 
propriate. Boston has long enjoyed distinction as a banking center of first import- 


ance, and has been the pioneer in the development of the great natural wealth and 


resources of our country. The history of Boston banking is a tale of the generous 


and courageous placing of capital, of inventive genius fostered and aided, of bold 
adventure in new fields of investment. Boston might with justice claim to have 
been the nurse of American industries when these present-day giants were yet in 
their infancy.” 

Vice-president Arthur Reynolds then delivered the annual address which com- 
menced with a touching tribute to Charles H. Huttig, the late president, as follows: 

‘**T stand to-day in a position that no officer in this great organization of ours has 
ever been called upon to fill. For the first time in the history of the American Bankers 
Association its chosen leader and president has during his term of office been called 
upon to take his place in the ranks of those who have gone to their reward. 1t seems to 
me that the passing of Charles H. Huttig was untimely for one so energetic, courageous 
and successful, but we bow to the wisdom of that great Ruler of the Universe—the 


leader of all men—‘ But oh, for the touch ofa vanished hand and the sound of a voice 
that is still.’ Long will we hold in reverence the memory of our dear friend and wise 
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counsellor. Long will his name stand conspicuous among us as a man who was beloved 
by all who knew him, and the attainment of whose highest ambition was desired only 
for the good of his fellowmen.” 


Referring to the membership he said : 


‘‘One of the elements of success in any large association is the growth of its mem- 
bership. In this the American Bankers Association has been particularly favored, even 
beyond the expectations of those most closely identified with its affairs. Its growth has 
been particularly rapid in recent years. September 1, 1912 our membership was 13,323, 


ARTHUR REYNOLDS, 
President American Bankers Association. 


President First National Bank, Des Moines. 


and on September 1, 1913, we had enrolled 14,100 members, making a net gain for the 
year of 777. In view of our very large membership heretofore, and the possible number 
who are eligible, this showing is indeed most gratifying.” 


The annual report of the treasurer, J. Fletcher Farrell, vice-president of the 
Fort Dearborn National Bank, Chicago, showed total receipts for the current year 
$234,848.52 and total expenses for the year $233,362.11. There was a balance on 
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hand September 1, 1912, of $3,992.88, which leaves a credit balance September 1, 
1913, of $5,479.29. The surplus funds of the association are invested in the follow- 
ing bonds and stocks: $12,000 Chicago, Burlington & Quincy Joint 4’s of 1921; 
$30,000 Atchison, Topeka & Santa Fe 4% Bonds of 1995; $50,000 Chicago, Bur- 
lington & Quincy, Illinois Division, 4% Bonds of 1949; $30,000 New York City 
Registered Corporation Stock 344%, due 1940. 
REPORT OF GENERAL COUNSEL. 

The report of Thomas B. Paton, general counsel, is an exhaustive resume of 
the year’s legislative work. Lack of space permits only a brief extract. In regard 
to the Negotiable Instruments Act it says: 


‘* At the beginning of the present year forty states and jurisdictions had theretofore 
passed the Negotiable Instruments Act which‘ in less than two hundred sections, codifies 
the main rules of the law merchant governing bills, notes and checks, and before com- 
plete uniformity was secured, the act was yet to be passed in eleven states, one territory, 
one Insularand one Isthmian possession. As the result of combined efforts, five addi- 
tional states have passed the act during the present year, namely, Arkansas, Maryland, 
Minnesota,South Dakota and Vermont and it has now become the law of every state in the 
Union with the exception of the six states of California, Georgia, Maine, Mississippi, 
South Carolina and Texas, the territory of Alaska, the Insular possession of Porto 
Rico and the Isthmian possession of the Panama Canal Zone. Your counsel has co- 
operated in the passage of the law during the present year by preparing and distributing 
a special pamphlet giving the history of the acts, its advantages and detailed reasons why 
it should be enacted; personal attendance before a committee of the Senate in Vermont 
and by an extensive general correspondence. From time to time suggestions have been 
made as to the desirability of amending particular sections of the Negotiable Instruments 
Act to clear up some ambiguity, correct some apparent inconsistency, or cover some omis- 
sion and at the last annual conference of the Commissioners on Uniform State Laws held 
in Montreal in August, a number of amendments were proposed by the Committee on 
Commercial Law ofthat body. But after full discussion it was the sentiment of the con- 


ference that none of the suggested amendments were of sufficient importance to call for 
recommendation to the states at the present time; it was thought that any advantage 
which might be derived would be outweighed by the detraction from uniformity which 
would result by some states passing the amendments and others not, and accordingly 
the proposed ameedments were voted down.” 


REPORT OF THE CURRENCY COMMISSION. 

After referring to the meeting of the commission held at Atlantic City in June, 
to consider the thirty-three questions prepared by the Banking and Currency Com- 
mittee of the United States Senate and the action then taken, and also to the con- 
ference of clearing house organizations and state bankers associations held at Chicago 
in August, the report states in part: 

‘In order to be explicit and present their views clearly and intelligently, the con- 
ference took as a basis the pending bill as it was reported by the Banking and Currency 
Committee of the House to the caucus of the Democratic members of the House for ap- 
proval. Such provisions as commanded approval were left undisturbed; such provis- 
ions as, in the judgment of the conference should be omitted, were ruled out, and new 
matter was inserted in red type. The pending bill was thus amended in a way to be 
easily and perfectly understood. ‘The amended bill in such form was printed and copies 
sent to all the banks in the United States, asking co-operation in influencing Congress 
to adopt the proposed changes. A committee was also appointed and instructed to pro- 
ceed to Washington and lay before the proper authorities having charge of the pending 
legislation the changes recommended bythe conference in the proposed bill and to ex- 
plain the reasons for such changes. * * 

‘The proposed legislation is still pending in Congress. The bill in its present form 
imposes unwise hardships upon the banks, and equally unwise hardships upon the gen- 
eral pubhe. The interests of the bankers and commercial public are coincident; no 
injury can be inflicted upon the one without the other also suffering. When business 
is active and prosperous, the banker shares in the benefit; when it is languishing, he 
feels the ill effects. The chief function of the banker is to loan his capital and other 
resources to his customers so that they may increase theactivity and extent of their busi- 
ness. Any withdrawal of the bank’s capital from these legitimate channels of trade not 
only entails a loss to the banker, but also to the business public.” 
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Chairman Hepburn, of the Currency Commission in submitting the report said: 


‘This is the most important convention of the American Bankers’ Association since 
the question of currency standard was at issue many years ago. I take it we have heard 
the last from Congress of the talk to the effect that the country bankers only imagine 
they were opposed to the Glass bill. The country bankers are the only ones who really 
count. We city bankers are regarded as just an enlightened type of common crook, you 
know. A sensible man couldn’t expect Congress to listen to us.” 


WILLIAM A. LAW, 
First Vice-President American Bankers Association. 
Vice-President First National Bank, Philadelphia. 


INDORSE THE COMMISSION’S REPORT. 
After the report was read and presented, E. J. Hill, vice-president of the Na- 


tional Bank of Norwalk, Conn., offered a set of resolutions approving and indors- 


ing the work of the commission. This led to a spirited debate followed by the 
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offering of a resolution ‘‘applauding” the action of President Wilson and Secretary 
McAdoo for their efforts to create a sound currency, etc. The resolutions were 
finally adopted with only one dissenting vote. 


TRUST COMPANY SECTION. 
President Wm. C. Poillon, who is vice-president of the Bankers Trust Company, New 
York, in his annual address said: 


‘‘Although there are more than two thousand Trust Companies in the American 
banking field, there are only three states whichenjoy State Trust Company Associations, 
viz., New York, Pennsylvania, and Wisconsin. It is greatly to be hoped that other 
states will follow this lead, in view of the continual legislation that is being enacted by 
both national and state legislative bodies, requiring constant watchfulness on the part 
of all classes of banking institutions.” 

Other addresses were delivered by Robert Walker, of the New York Bar and ex- 
Congressman Samuel McCall, of Massachusetts, who spoke on ‘‘The Relation of the 
Government to the Trust Company,” saying in part: 

“In regard to the national Government in relation to trust companies, there does not 
seem to be any specific law for regulation, although the Government may step in at any 
time and take control through a variety of powers which it has. 

‘It isa great mistake for the Government to undertake to regulate trust companies ; 
it may direct the workings of the national banks, but it is well, on account of varying 
conditions in different parts of the country, for local banks to have home regulation.” 


The following were chosen officers for this section: F. H. Goff, president 
Cleveland Trust Company, Cleveland, president; Ralph W. Cutler, president Hart- 
ford Trust Company, Hurtford, vice president; P.S. Babcock, New York, secretary ; 
John H. Mason, vice-president Commercial Trust Company, Philadelphia, chai:man 
executive committee; Philip Stockton, president Old Colony Trust Company, Bos- 
ton; A.A.Jackson, vice-president Girard Trust Company, Philadelphia; M.H.Grape, 
vice-president Continental Trust Company, Baltimore; Frank W. Blair, president 
Union Trust Company, Detroit; Thornton Cooke, vice-president Fidelity Trust Cc m- 
pany, Kansas City, new members of the executive committee. 


SAVINGS BANK SECTION. 
According to the address of president R. C. Stephenson, vice-president St. 
Joseph County Savings Bank, South Bend, I[nd., this section is prospering greatly, 


being the largest in point of membership, of any in the association. As to postal 
savings banks he said: 


“It was thought for a number of years that the establishment of postal savings 
banks would bea menace to the banks of the country generally and to the savings banks 
in particular, and strenuous efforts were made to prevent the enactment of laws for the 
creation of the post office banks. There was never any real demand therefor on the part 
of the public, but the scheme was pressed and fostered by a few persons who were in 
favor of the adoption of the plan that had been operated successfully by some of the pa- 
ternal governments of Europe. Bankers generally were, and stiJl are of the opinion 
that there was no occasion for the Government of the United States to go into the bank- 
ing business in opposition to the large number of financial institutions that were being 
operated by its citizens in every nook and corner of the country, and although the op- 
position was unsuccessful in defeating the bill, the results obtained and the amount of 
deposits received by the postal savings system has been a great disappointment to those 
who worked so ardently and continuously for the passage thereof. It is also gratifying 
to the bankers to know that the system has not interfered with the banking interests, 
and there has been no complaint in any portion of the country that would tend to show 
that any considerable amount of money has been deposited with the Government that 
would have gone into the banks, had the system not been in existence.” 


E.G. Me William, secretary, presented his annual report, telling of the econcmy 
and thrift campaign conducted from his office in New York. He hoped that the 
matter of a committee to arrange for a celebration of the one hundredth anniversary 
of the establishment of savings banks would be taken up at this meeting. 

George E. Edwards, president of the Dollar Savings Bank of New York city, 
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reported for the membership committee a total membership of 2215 banks, a net 
gain in membership of 318 in the year. 

The officers elected for the ensuing year are: J. F. Sartori, president Security 
Trust & Savings Bank, Los Angeles, Cal., president; William E. Knox, controller 
Bowery Savings Bank, New York, vice president; Charles 8. Norris, treasurer Home 
Savings Bank, Boston, V. A. Lersner, Williamsburg Savings Bank, Brooklyn, 
Henry Schachte, Germania Savings Bank, Charleston, 8. C., executive council 
members for three years. 


CLEARING HOUSE SECTION. 
The annual address was delivered by Ralph Van Vechten, vice-president Con- 
tinental & Commercial National Bank, Chicago. 


O. Howard Wolfe, the secretary in his report says: ‘‘ The efforts to introduce 
the numerical system have been so systematized and organized that a steady degree 
of increase in the use of the numbers is noticeable. Whereas, at the meeting of this 
section a year ago, the numerical committee reported about twenty per cent. of 
checks in circulation as being printed with the numbers, a recent canvass shows that 
this percentage of printed checks has now increased to about fifty per cent. The 
United States Government was approached through the proper officials, at Wash- 
ington, with the result that all pension vouchers and similar treasury warrants are 
now printed with the transit numbers of the treasurer, or the assistant treasurer, 
upon whom such items are drawn.” 

At the afternoon session Raymond B. Cox, assistant cashier Fourth National 
Bank, New York City, spoke on ‘‘ Needed Reforms in Check Collection Laws and 
Methods.” 

The following officers were elected: John K. Ottley, vice-president of the 
Fourth National Bank, Atlanta, president; A. O. Wilson of St. Louis, vice presi- 
dent; J. D. Ayers of Pittsburgh, chairman of the executive committee; Stoddard 
Jess of Los Angeles, new member of the executive committee. 


AMERICAN INSTITUTE OF BANKING SECTION. 


Chairman William M. Rosendale, in presenting the report for this section, said: 


‘‘For the benefit of those who may not be familiar with Institute objects and 
methods, the fact is reiterated that the purpose of the Institute is the education of 
bankers in banking, and the establishment and maintenance of a recognized standard of 
education by means of official examinations and the issuance of certificates of gradua- 
tion. To qualify students for official examinations for Institute certificates, which are 
termed final examinations, the Institute provides a standard course of study in the form 
of serial lessons, pamphlets and collateral exercises. * « The Institute now comprises 
sixty-four chapters containing a membership of 13,587, of whom 713 are members of the 
Correspondence Chapter. While yet in its infancy, the fact is apparent that the post- 
graduate work of the Institute is replete with possibilities, not only for the further im- 
provement of the Institute and its individual members, but also as an agency in crystal- 
lization of public sentiment of conservative character.” 


STATE SECRETARIES SECTION. 

W. J. Henry, secretary of New York State Bankers’ Association, was elected 
president of the State Secretaries’ Section of the A. B. A., at a meeting of the state 
secretaries. In his inaugural address, Mr. Henry said that he hoped to make the 
section a real power for the support or opposition of bills pending in Congress con- 
cerning banking and currency regulation. 

The Secretaries’ Section discussed at length the advisability of issuing a month- 
ly bulletin in each of the states which are members of the associaticn, but the con- 
sensus of opinion was not in favor of publishing a magazine, except by local societies. 

W. W. Bowman of Kansas was made first vice-president, T. H. Dickson of 





850 THE BANKING LAW JOURNAL 


Mississippi, second vice-president, and P. W. Hall of lowa, secretary-treasurer. 
On the board of control will be Robert E. Wait of Arkansas, W. C. McFadden of 
North Dakota and C. S. Webster of Vermont. 


AGRICULTURAL SYMPOSIUM. 


Joseph Chapman, of Minneapolis Minn., chairman of the committee on ‘‘Agri- 
culture and Financial Development and Education”, made a report showing what 
had been accomplished and urging bankers to make even greater efforts along the 
line of ‘‘vocational education” as one of the means of solving the high-cost-of liv- 
ing problem. The principal address was made by James J. Hill, who has ever been 
an earnest advocate of better farming methods. His subject was ‘‘ Agriculture in 
the United States,” and some of the most telling points were as follows: 


‘In the modern era manufacturing became the main source ,of fortune; and on its 
raw material, its finished products and its immense plants a greatly expanded credit 
system was established. Governments have not yetfreed themselves from the delusion 
that this isthe corner-stone of wealth production and the main prop of financial institu- 
tions. But those who carefully investigate the question as a whole know better. One 
true law is now pretty well established in the minds of thinking men:—that agriculture, 
as the ultimate source of all wealth except the relatively smaller portion drawn from the 
sea, the forest and the mine, should be the special care of those interested in maintain- 
ing a credit system at once ample and sound. Within recent years this has been recog- 
nized formally by various State Bankers Associations and by the American Bankers 
Association. 

*‘A sharp and continuous campaign should be waged along this line, because the 
course of national development, as directed by national economic policies, follows a 
curve that moves toward future disaster. No country ever yet put all its eggs into one 
basket by fostering permanently one form of industry at the expense of others, and es- 
caped the penalty. 

‘*x * Sound economie policy and business sense advise us to increase the number 


of those engaged in farming; educate them in better methods; insist upon the care and 
improvement of the soil; increase production per acre; and, in particular, promote the 
raising of live stock by which money can be made, industry diversified, our food pro- 
duct enlarged and the soil raised to a higher degree of fertility. In so far as the banker 
can assist this change by granting agricultural credits wherever it is wise to do so, and 
especially by conditioning loans upon the use of right farming methods, he will strengthen 
and safeguard his own interests at the same time that he helps to build up the country 


’ 


and give to its industrial fabric a firm and consistent future.’ 

The body of his address was however, devoted to the Glass-Owen curreney bill, his 
opinion of it being expressed in words that could not be mistaken. He said: 

‘*1f the importance of agriculture to a nation is a lesson pretty well learned, if our 
commercial relations with Canada have lately come to be looked upon from a less paro- 
chial point of view, it would seem that we still lag behind in all that relates to a national 
system of currency and banking, in so far as that depends on the law making power. Our 
monetary system is the wonder of intelligent men abroad and the despair of intelligent 
men at home. A definite proposal to change it has been before Congress and the coun- 
try for months past. No other subject can be so germane to this time and this meeting. 
It has had the benefit of study and criticism. This Association should not hesitate to 
express its opinion and to offer its advice. This will be given in a spirit of entire help- 
fulness and good will. The subject of banking in its relation to a national monetary 
system remains, as it has always been. the most difficult with which the law-making 
power has to deal. Even those who make finance their daily business are at times at a 
loss to make the best application to practical affairs of its abstract general principles. 
Such criticism as may be offered upon the plan presented for banking and currency 
changes, and such suggestions as may be made for its possible improvement, will be in- 
spired solely by the spirit that has moved. In the presence of so many who are rightly 
regarded as experts, I shall do no more than set out a few respects in which it seems 
to me that the proposed measure invites and is susceptible to modification and im- 
provement. 

**One serious defect is that the bill will not and cannot do what on its face it pro- 
se to do. It professes to aim at a comprehensive reform of currency and banking 
»y establishing a logical and permanent system. We have never had that since this 
government was founded. We will not have it if this bill should become law. It does 
not simplify the currency. It does nothing with the greenbacks; it leaves the silver 
certificates where they are; it proposes to retire the outstanding national bank notes 
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only in the course of time. Our currency will be just as confused and unscientific as 
before. Another failure, in frankness at least, is the repudiation of the central bank idea 
in name and the acceptance of it in fact. The proposed national and local reserve asso- 
ciations are merely variations on the principle of a central national bank with local 
branches. Concealing that identity, they would naturally be considerably less effective 
than if they could come into the open. Iam not contending that the central bank prin- 
ciple is either desirable or undesirable. I do not think that its rejection in form and 
adoption in substance is as little promising as the proposal to simplify our currency 
system by adding a new element to its already heterogeneous mass. 

‘There are practical working weaknesses even more serious. First among these is 
the projected political control of the currency and banking of the country. The estab- 
lishment of a federal reserve board, vesting control of our banking, credit and note 
issues in men chosen necessarily with some reference to political considerations, and at 
least partly subservient to party demands, is a proposition that sets reason and all our 
experience at defiance. * + 

‘*Some other details of the bill are open to and have received fair and kindly criti- 
cism. But there is one comprehensive objection and one danger of practical failure 
which has been too little emphasized. The objection is that the bill in its present form 
is too socialistic to suit the temper of the body of our people. Observe that it is not 
merely supervision and regulation, even so minute as are exercised in the case of the 
railroads, that is proposed. The banking business, so organically related to the solvency 
of every institution and the prosperity of every man, is to be taken over almost in its 
entirety. National banks must join the new association or be dissolved. They must 
contribute the entire capital with which the reserve banks are operated. These reserve 
banks are as completely under governmental and political control as is the Interior De- 
partment. The Central Reserve Board is an autocracy. It is responsible to nobody but 
the President, who can make and remake it at will. It can suspend banks and bank 
officers, compel one bank to rediscount the paper of another, suspend all reserve require- 
ments at pleasure, and issue and retire, without any check from the outside, credit notes 
which are declared upon their face to be obligations of the United States Government. 
Even the profits of the banks so rigidly controlled are not to rise above five per cent. The 

plan differs essentially but little from the direct assumption by the government of com- 
hae ownership and control of the banking business. 

‘Out of these onerous conditions and the cheice which they may impose springs the 
danger to the plan and to the whole country. There appears an assumption that the 
banks must ac cept any terms ; that they will pay any sum rather than surrender a 
charter which entitles them to be called ‘‘National.” In truth, this is very far from the 
case. The bankers of the country have met the situation with real patriotism, have 
shown every willingness to co-operate, have expressed their objections to the scheme as 
framed with good temper and moderation. They are, as a body, as sincerely desirous 
as any men in the country to maintain public credit and to serve the public good; and 
have shown themselves ready to make concessions and to bear their full share of the 
necessary burdens of currency reform. But no persuasion or compulsion can urge them 
beyond a reasonable limit. They cannot be obliged to accept any newsystem. They 
have always the option of surrendering their charters and operating under state laws.” 


The officers elected for the ensuing year are: President, Arthur Reynolds of 
Des Moines, Iowa; first. vice-president, W. A. Law, of Philadelphia; treasurer, 
J. W. Hoopes, of Galveston, Texas. Joseph Chapman, of the Northwestern Na- 


tional Bank, Minneapolis, had been prominently mentioned for first vice-president 


but, on account of the illness of chairman-of-the-board Dunwoody,he withdrew from 
the race. The secretary and assistant secretary were re-electcd. The convention 
voted to meet next year in Richmond, Va., after which it adjourned szve de. 





CHEMICAL NATIONAL BANK, NEW YORK. 


It would be very interesting to know how many of the present generation are aware 
that the Chemical National Bank, of New York City, which has not only a local but 
national reputation, was evolved from what was originally the New York Chemical 
Manufacturing Company. Such, however, is the fact, as appears from a handsome 


GEORGE G. WILLIAMS, 
President, 1878 to 1903. 


volume of about 170 pages just sent out by the Chemical to commemorate the bank’s 
ninetieth anniversary. According to the record, the Chemical Company was incorpor- 
ated in 1823, but its charter expressly stipulated that the company ‘‘shall not engage in 
any banking business or transaction, excepting such as may be proper and necessary to 
carry into effect the declared objects of this act.” 

In April 1824, however, the New York Legislature passed a bill amending the com- 


pany’s charter so that it could do a general banking business, but it was expressly coven- 





CHEMICAL NATIONAL BANK 


anted that ‘‘at least $100,000 of the $500,000 capital in 
shares of $25 each, must be employed in the manufac- 
ture of chemicals.” Even in those days people were 
not friendly to banks and were as suspicious of them 
as of the so-called trusts nowadays. They were looked 
upon as machines, cold and without souls, coming be- 
tween debtor and creditor, and run simply to make 
money for the stockholders by oppressing those who had 
to make use of them. <A prominent state senator made 
a speech in Albany in which he declared that ‘‘unless 
some stop was put to the progress of banking, desola- 
tion would spread all over the country !” It took seven 
years for the first bank in New York City to get a 
charter, and every student of financial history knows 
that another prominent bank was originally chartered 


an ern 


as a water company, and it was not discovered until 
afterwards that the bill contained a clause conferring 
banking privileges. 

Accordingly on July 30, 1824, a notice appeared in 
the New York daily newspapers which stated that the 
“New York Chemical Manufacturing Company will 
open their office of discount and deposit at No. 216 
Broadway, opposite St. Paul’s Church, on Monday, 
August 2d. The bank will be open daily (Sundays 
and holidays excepted) from 9 A. M. to3 P.M. The board of directors will 


Bi wiin & 


Main Entrance, present building. 


meet 


on Wednesdays and Saturdays and a committee will attend daily for making dis- 


counts.” The notice was signed 
by William Stebbins, cashier. 
The bank kept up the drug and 
chemical end of the business 
until 1832 when it was decided, 
by the trustees, to transfer their 
main energies to the banking 
business. A statement of the 
Chemical Bank issued in Feb- 
ruary 1835 gives capital $500, - 
000; surplus fund $22,848; bills 
in circulation $206,381; due to 
banks $70,582 and deposits 
$429,441. 

The bank’s first home was a 
little two-story building former 
ly oecupied as a dwelling house 
and built of red brick brought 
from Holland. The rent to be 
paid was $560 per annum and 
the cashier lived in the upper 
story. The Chemical occupied 
that building for twenty-six 
years, until 1850, when it moved 
up to 270 Broadway. On one 
side of its first banking house 
was the famousstore of Genin, the 

View from Chambers Street, present building. hatter,and on the other Barnum’s 
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Museum, afterwards the New York 
Herald Building and today occupied 
by the National Park Bank. In July, 
1906, the corner stone of its present 
palatial quarters was laid and today it 
is the occupant of one of the finest 
banking homes in the metropolis, with 
the main entrance on Broadway and a 
wing extending to Chambers street. 
The bank’s first president was Bal- 
thazar P. Melick, a prosperous whole- 
sale grocer of Dutch descent, a man of 
influence and a director in severai in- 
surance companies. He was succeeded 
by John Mason, to whom it is said 
much credit is due for laying the un- 
shaken foundations on which the 
Chemical stands today. Apropos of 
this: It was during the panic of 1857 
that the Chemical was the only bank 
in New York that paid out gold to all 
depositors on demand, and on that ac- 
The Lobby, present building. count it was dubbed ‘Old Bullion” 
a name which hasclung to itever since. 


The story runs that one morning, when the panic was at its height,an old woman thrusta 
handfui of bills into the paying teller’s window and demanded gold for them, As some 


of the bills were of other banks the teller was about to return them, when he was ob- 
served by one of the directors 

who said in a loud voice: 

‘**Give the old lady her gold. 

If the bills are of banks that 

cannot redeem their promises, 

we will do it for them.” 

A history of the Chemical 
would not becomplete without 
briefly mentioning George G, 
Williams who was its president 
for twenty-five years. He en- 
tered the bank as a clerk at 
the age of sixteen, and during 
all his sixty-one years of service 
he never forgot that a bank is 
the custodian of other people’s 
money, to be safely kept and 
delivered up when demanded. 
His conservatism, added to a 
keen business perception, en- 
abled him to develop a quarter 
of a century of growth and 
prosperity that has never been 
equalled in the bank’s history. 
The Chemical has always been, 
in every sense, a strictly com- 
mercial bank and to that 
policy may be attributed its Main Banking Room, present building. 
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success and high standing in the banking world. It may also be added that the 
Chemical pays no interest on deposits believing the principle unsound. In fact the 
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Banking House of Chemical Mfg. Co., 216 Broadway, in 


Barnum's Museum, 
Cor. Ann Street. 
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Chemical Bank, Broadway and Chambers Street, 1875. 


whole history of this famous institution, from its inception to the present time, is 
almost as interesting as a romance. It might fairly be called a condensed history of 
little ‘‘old”” New York. 

A late statement of the Chemical shows deposits $30,305,000; loans and discounts 
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$28,076,000; capital $3,000,000; surplus and }-rofits $7,697,000; total resources $41, - 
354,000, 

The official staff of the Chemical is as follows: Joseph B. Martindale, president ; 
H. K. Twitchell, vice-president; Francis Halpin, cashier; James L. Parson, assistant 
cashier; Edward H. Smith, assistant cashier. 

The volume is profusely illustrated with pictures, among them those of the first 
president, ‘‘Baltus” P. Melick, John Q. Jones, Geo. G. Williams and others. There are 
also views of the Chemical’s first home and of its present quarters, and pictures of the 
city hall, churches and other public buildings of that day. Some of them are repro- 
duced in this article. 

——s 


INVESTMENT BANKERS ASSOCIATION OF AMERICA. 


Plans are nearly completed for the second annual convention of the Investment 
Bankers Association of America to be held at the Blackstone Hotel, Chicago, October 
28, 29 and 30. Among the speakers are James J. Hill, former president of the Great 
Northern Railroad, who will speak on ‘‘ Railroad Financing of the Future”; Samuel 
Insull, president of the Commonwealth Edison Company of Chicago, who will speak on 
‘* Electrical Financing”; Edmund D. Fisher, Deputy Comptroller of New York City, 
who will give an address on ‘‘ Municipal Financing”; Prof. Wm. A. Scott, Director of 
the School of Commerce, University of Wisconsin, on ‘‘ Investment versus Commercial 
Banking;” George M. Reynolds, President of the Continental & Commercial National 
Bank of Chicago; J. Laurence Laughlin, of the University of Chicago; a representative 
of the United States Post Office Department and others to be announced. 


MISSISSIPPI VALLEY TRUST COMPANY, ST. LOUIS. 


James E. Brock, Secretary. 

It is with great pleasure that the BANKING LAW JOURNAL is able to announce 
the appointment of James E. Brock, Secretary of the Mississippi Valley Trust 
Company, as vice consul in St. Louis of the Republic of Paraguay. He has received 
his commission and also the exequatur from the National Paraguayan Legation at 
Washington, and will enter upon his new duties at once. His commission bears 
the signatures of President Wilson and Secretary-of-State Bryan, and the exe- 
quatur is signed by the President of Paraguay and his minister of foreign relations. 
Of course, he will continue to act as secretary of the trust company with which he 
has been connected for more than twenty-two years, his new position in no way in- 
terfering with the duties he has always performed so acceptably. 


A HOME FOR DISABLED BANK MEN. 


One of the most important measures adopted by the convention of the Amer- 
ican Institute of Banking recently held in Richmond, Va., was the inauguration of 
a plan looking to the establishment of a home or retreat for the exclusive use of 
bank employees who, from age or illness, have become unfitted for active work. 
The originator of the idea is Alfred M. Barrett, of New York, to whom all credit is 
due for introducing the following resolution : 

‘* Resolved, that a committee of five (5) or more be appointed to consider the 
desirability of establishing in the mountain regions, a suitable retreat for bank men 
who are temporarily or permanently disabled on account of ill-health.’’ 

This resolution was enthusiastically endorsed by the convention. 

Mr. Barrett is a past president of the Institute of Banking and formerly was 
assistant secretary of the Guardian Trust Company of New York City. When that 
company was absorbed by the Empire Trust Company he was retained in a respon- 
sible position. He is an able writer on banking and financial topics, and many of 
his papers haye been read at meetings of the local Chapter of which he is one of 
the most active members. 








RESERVE AGENTS APPROVED IN SEPTEMBER 


RESERVE AGENTS APPROVED IN SEPTEMBER. 


The following banks were approved as Reserve Agents in September: 


Hanover National Bank, New York, for First Nat. Bank, Whitesburg, Ky.; Live 
Plentywood, Mont.; Union 


Stock Nat. Bank, South Omaha, Neb - First Nat. Bank, 
\rk.; National Bank of Ta- 


Nat. Bank, San Diego, Cal.; First Nat. Bank, Judsonia 
coma, Tacoma, Wash.; First Nat. Bank, Mounds, III 


National Park Bank, New York, for Farmers Nat. Bank, Haviland, O.; First Nat. 


Bank, Riverbank, Cal 

Chase National Bank, Nev ol for Grange Nat. Bank, Spartansburg, Pa.; Grove 
City Nat. Bank, Grove Cit 

Seaboard National Ba " ork, for 
Nat. Bank, Colbert, Okla 

Mechanics & Metals National Bank, New York, for National Bank of Commerce 
National Bank of Newburgn, Newburgh, N. Y 


irst Nat. Bank, Kaufman, Tex 


Columbus. Miss 
Liberty National Bank, New 
Caldwell Nat. Bank, Caldwell, N. J. 
Irving National Bank, New York, for First Nat. Bank, Hammond, Ind.; Calli 
coon Nat. Bank, Callicoon, N. Y.; First Nat. Bank, Bradley Beach, N. J.; Citizens 
Nat. Bank, Long Branch, N. J.; First Nat. Bank, Wvalusing, Pa 


York, for Commercial Nat. Bank, Columbus, Ohio; 


Coal & Tron National Bank, New York, for Georgia Nat. Bank, Albany, Ga. 
Fort Dearborn National Bank, ¢ hicago, for First Nat Bank, Perey, Ill.: First 
Nat. Bank, Emmett, Ida.; Salem Nat. Bank, Salem, Hl.; First Nat. Bank, Flora, Ind.; 
First Nat. Bank, ’ vl, Mont First Nat. Bank, Judsonia, Ark.; First Nat. Bank, 


Grand Tower. Ill: F Nat. Bank, Waterloo, [ll.:; First Nat. Bank, Mounds, IIL. ; 


First Nat. Bank ipon, Wis.; Exchange Nat. Bank, Coeur d’Alene, Ida 


Continental & Commercial National Bank, Chicago, for Amsterdam City Nat. Bank, 


Amsterdam N. Y.; Rutherford Nat. Bank, Rutherford, N. J.; First Nat. Bank, Salem, 


allie 
S. D : First Nat. Bank, En nor i F First Nat. Bank Mays, Ind 
National ro. for First Nat. Bank, Shawano, Wis 
i | 


National Iron Bank, Morristown, 


Corn Exchang 


Girard National Bank, Philadelphia, for First Nat. Bank, Poughkeepsie 


Philadelphia National Bank, Philadelphia, for 
N. J > Me Dowell Nat. Bank, Sharon, Pa 


Corn Exchange National Bank, Philadelphia, for Augusta Nat. Bank, Staunton, 


First Nat. Bank, Portage, Pa 


Mereantile National Bank, St. Louis, for Sheffield Nat. Bank, Sheffield Ala. ; First 


Nat. Bank, St. Paul, Minn American Nat. Bank. Green City, Mo 


aK, 


Third National Bank Louis, for First Nat. Bank, Collins, Miss.; First Nat 
Bank, Huntsville, Ark olorado Nat. Bank, Colorado, Tex. 


First National Bank, Cleveland, for First Nat. Bank, Neweomerstown, O. 


Mellon National Bank, Pittsburgh, for 
Nat. Bank, Farrel, Pa.; Pleasant Unity Nat. Bank, Pleasant Unity, Pa.; First Nat 


Bank, Midland, Pa 


First Nat. Bank, St. Marys, W. Va.; First 


ANOTHER BANK MERGER. 

of New York, has absorbed the Mount Morris Bank. The 
Corn Exchange already has thirty-one branches in greater New York, and the Mount 
ik to the chain which has made this bank one of the largest 
The Mount Morris has a 


hereafter be known as the 


The Corn Exchange Bank 


Morris will add another lit 
and most successful banks operating under state charter 


capital of 58250.000 and about $3,500,000 deposits It will 


Mount Morris branch of the Corn Exchange Bank 
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COMPARATIVE NEW YORK BANK STATEMENT. 

The following table shows the loans and deposits of the associated banks, reported to the New | 
York Clearing House for the weeks ending October 5, 1912, and October 4, 1913, respectively, to 

gether with a computation of the proportionate increase or decrease of deposits for the year: | 





Loans and Loans and Legal Net Legal Net | De posits 
BANK. Dise ounts Dise ou nts De posits Deposits Boo Con 
Iverage, Average, Average, Average, of 
> ? ? 
1912. 1913. 1912. 1913. a i 
Bank of N. Y. N. B. A $20,729,000 $20,658 ,000 $18,421,000 $18,266,000 
Bank of the Manhattan Co. 32,600,000 30,900 ,000 36,500,000 35,200,000; .... 3.5 
Merchants’ National 18,949,000 19,461,000 18,785,000 19,108,000, 1.7 
Mechanics & Metals Nat.. 56,430,000 57,226,000 52,990,000 53,064 ,000 1 
Bank of America... 23,598,000 22,999 ,000 22,692,000 21,979,000; ... 3.1 
National City 181,251,000 202,639,000 167,941,000 192,208,000 | 14.4 
Chemical Nation: . = 28,636,000 . 28,411,000 25,138,000 25,043,000 ? 
Merchants’ Exch. National 6,780,000 6,582,000 6,650,000 | 6,449,000 3 
Nat.Butchers & Drovers 2,178,000 1,960,000 1,952,000 1,711,000; .... 12.3 
Greenwich 8,279,000 8,565,000 9,307,000 9,507,000, 2. 
American Exchange Nat. 41,880,000 44, 893,000 40,036 ,000 44,249,000 10.5 
Nat. Bank of Commerce.. 133,307 ,000 132,589,000 110,349,000 109,621,000, .... 6 
Pacific 4,542,000 4,854,000 4,072,000 4,523,000 | 11. 
Chatham & Phenix Nat. 17,900,000 19,350,000 17,856,000 19,404,000; 8.6 
People’s 2,289,000 2,258,000 2,072,000 2,163,000! 4.3 
Hanover National. 72,144,000 73,402,000 80,828 ,000 | 81,207,000 4 
Citizen’s Central Nation: al 21,844,000 22,799,000 20,287 ,000 21,425,000, 5.6 
National Nassau 10,597,000 10,878,000 11,893,000 11,742,000 1.2 
Market & Fulton Nat. 9,658,000 9,105,000 9,661,000 8,912,000 7.7 
Metropolitan Bank. 13,971,000 13,906,000 15,003,000 14,625,000 ea 
Corn Exchange 51,133,000 54,868 ,000 60,404,000 64,108,000 6.1 
Importers & Traders Nai at. 25,100,000 25,927,000 22,191,000 22,775,000} 2.6 
National Park 82,064,000 87,408 ,000 83,841,000 89,174,000! 2.7 
East River National. 1,595,000 1,501,000 1,559,000 1,430,000 8.9 
Fourth National 31,151,000 28 520,000 31,597,000 27,927,000 11.6 
Second National. 13,849,000 13,190,000 13,231,000 11,904,000 10 
First National 113,243,000 111,554,000 104,518,000 101,507,000 | .. : 
Irving National. 35,793,000 36,737 ,000 35,821,000 36,977,000, 3.2 
Bowery 3. 171.000 3,229,000 3,599 ,000 3,374,000 6.2 
N. Y. County National. . 8,535,000 8,265,000 8,617,000 8,145,000 5.4 
German-American 1,185,000 3,929,000 3,929,000 3,768,000 .... 4 
Chase National $4,496,000 94,166,000 94,136,000 105,536,000 | 12.1... 
Fifth Avenue 13,101,000 12,375,000 14,670,000 13,724,000; .... 6.4 
German Exchange 3,560,000 3,718,000 3,510,000 | 3,585,000! 2.1 
Germania . 5,737,000 5,152,000 6,601,000 5,784,000 12.3 
Lincoln National . 15,522,000 14,784,000 15,830,000 15,052,000 1.9 
Garfield National 8,740,000 8,554,000 8,782,000 8,662,000; .... 1.3 
Fifth National 3,455,000 4,107,000 3,450,000 3,756,000 8.8 . 
Bank of the Metropolis 12,015,000 11,980,000 11,719,000 11,392,000 2.7 
West Side Bank 4,303,000 3,825,000 4,882,000 4,585,000 6 
Seaboard National 24,586,000 24,180,000 30,378,000 28,019,000; ....| 7.7 
Liberty National 22,436,000 23,091,000 24,523,000 25,070,000 | 2.2 . 
N. ¥.. Produce E nan. 8,977,000 8,825,000 10,523,000 10,246,000! .... | 2.6 
State Bank . 16,829,000 18,557,000 21,736,000 23,964,000 | 10.2 . 
Security Bank . 10,598,000 11,933,000 14,352,000 | 14,459,000; .7. 
Coal & Iron Nat’! Bank 6,268,000 6,724,000 6,207,000 6,894,000 11... 
Union Exchange Nat. 8,694,000 9,100,000 8,486,000 8,220,000; ....| 3.1 
Nassau Nat. Bank, Bklyn. 7,374,000 7.495.000 5,981,000 | 6,035,000 | .9 
Totals '$1,334,372,000 $1 377,129,000 | $1,327,806,000 nome 478,000 





The returns of the Trust Companies for October 4, 1913, will be found on page xvi. 





